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论《民法典》中的“正常经营活动” 
 

昌雨莎 
 

 

摘 要：“正常经营活动”本质上是对担保权人与担保人之间意定设计的信息替代，并

与担保权人允许买受人无负担取得标的物的推定、阻断抵押权追及的法律效果相联立。其须

满足“经营活动”与“正常”两个要件。经营活动是指作为活动的营业，而非为了营业而实

施的行为。从事经营活动的市场主体在鼓励创业的背景下应作从宽解释，从事经营活动的内

容主要为销售或出租存货。非经营活动如提供担保、出租有体动产、以存货的形式分配股利

须被排除。正常经营活动与买受人善意相互联系但应作必要的区分，将交易地点、交易主体

的关系、交易方式等动态要素纳入善意要件之下，经营范围、交易量和交易价款合理性等则

用以认定经营活动正常与否，以此满足担保权人最低限度的利益保护需求。 

关键词：正常经营活动；动产担保交易；信息透明的替代机制；存货；善意 
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引言 

“正常经营活动”是《中华人民共和国民法典》（下称《民法典》）第 404 条之“正常经营

活动中已经支付合理价款并取得抵押财产的买受人”规则的重要构成要件，但何谓“正常经

营活动”在学界与实务界尚未形成通说观点。现有讨论主要集中于正常经营活动的经营主

体
〔1〕

、经营范围
〔2〕

、具体的交易方式以及经营活动是否正常的认定
〔3〕

。其中，最具争议的内

容体现在两个方面：第一，经营活动的交易形式。对此，学理解释涵盖了从最为狭义的活动

即向产品用户或经销商出售产品之买卖
〔4〕

，到租赁、设定担保、互易、清偿债务、分配盈余等
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报》2007 年 9 月 13 日，第 6 版。 
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Ȑ15ȑ Thomas J. Sexton, Section 9 − 307(1) of the U.C.C.: The Scope of the Protection Given a Buyer in Ordinary Course of Business, 9 

Boston College Industrial and Commercial Law Review 985, 985 − 997 (1968). 
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表 1  抵押权人基于抵押权类型和抵押物性质可能作出的偏好选择 
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Ҍץӯ ֲҺ ҹ ╠ ̆ ľץ ט ᴇ Ŀᵬҹ≠ ΐ
Ȑ25ȑ̕

ҹ ӯ̆ ֲ Ḡ ̆Ҍ ⱬ
Ȑ26ȑ̕Ӟ

ҹ̆ӯ ֲ Ҍ ̆ ῒ ҹᴪ᷅

ֲ≠ ̆Ҍ ⱬȂ
Ȑ27ȑ ╠ № ̆ ѿ ҹ Ȃӯ

ֲ ᴆҍ ꜚᵬҹḤ ף └ѿᵣң ̆ ӯ ֲ

≠ ̆ӞḂ Ṣꜛ ꜚ Ḥ ̆ ῒץ Ḥ ҹ‗ ᶭ ̆ ↕

Ḥ ↕Ȃ 

二、经营活动的正向界定 

（一）经营活动的概念界定 

ľ Ŀѿ ץ ҩ ҉ᶏ Ȃ ᾢ̆ῒ ץ ԊҺᵣ Ԋ׆ ֟ȁ

ȁ ȁ ᶫꞋⱵ Ⱶ ꜚ̆ ԊҺᵣ ҍ ҙⱵ ȇ̆Ҭ ֲ ῍ Ὲ

Ȉ̂ Ҋ ȇῈ Ȉ̃ 9 ҍ 19 ᶏ Ȃῒ ̆ῒ ץ ҍ ԊҺᵣ

῏ ‗ ȇ̆Ὲ Ȉ 67 ӊ ⅞ ̆ΐᵣ ᵥ ȁ ᵥ

Ḥ ᴰ ȁ ֟ ֟ Ȃ 

ҹ ľ̆ ꜚҬ ӯ ֲĿ ↕ӊľ Ŀ ѿҩ ῤ ̆ ȁ

ȁ▼ᵩ ֟№ ȁ ӯ Ԋ ꜚȂ ԍ̔ ѿ̆ ԊҺᵣ Ԋ׆ ֟ȁ

ȁ ꜚ Һ №̆ ғ ꜚ ̆ ֜ ῃ ̆

Ӟ ľ ꜚĿᵬҹḤ ף └ ᵞӯ ֲ֜

ᵬ Ȃ ԋ̆ ꜚ⇔ ԅѿ ῏ ↕̆ ѿҩ ľ

Ŀῤ ̆ Ӟ ΐ ꜚҬ̆ӯ ֲ Ḡ ᴇṿ̆ץḆ

Ḃ≠ Ȃ Ҋ ҍȇ ῖȈ 404 ᵌ ȇ ѿ ῖȈ

̂Uniform Commercial CodĕUCC̃ 9 − 320 ̆ ̔̂ ׆1̃ ֲ ӯז

                                                        
Ȑ25ȑ ȇ̔ ῖꜚ֟ Ḡ ↕ Ȉ̆ ȇҬ Ȉ2020 4 ̆ 971 Ȃ 

Ȑ26ȑ ȁ ȁ ֦ȁ ᾣ ȇ̔ȅ῏ԍ ῖ ῏ Ḡ└ Ȇ Ȉ̆ ȇֲ Ȉ2021 4

̆ 41 Ȃ 

Ȑ27ȑ ⱴ ȇ̔ ꜚ֟ ӯ ֲ ↕Ȉ̆ ȇ Ȉ2023 1 ̆ 113 Ȃ 
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ֲ ֲ ᵣꜚ֟ ̂̕ ׆2̃ ֟ṽⱵֲ ӯῒ ᵣꜚ֟ ̂̕ ׆3̃

ד ӯ ̂̕ 4̃ ӯҌ ₡ ᵣꜚ֟ ̂̕ 5̃ ֲ

ֲ ׆̆ ֲ Ҍ Ȃ
Ȑ28ȑ ҈̆ ԊҺᵣץ ≠ҹ

Ԋ׆ ֟ ꜚ ԍᵬҹ ҙ ҹ̆Ҍ ԍ ӈ҉€

ҹԅ ҙ ҹȂ ⅞№֞ ₮ ҙ ҹ ҹӊ ̆

╠ ҹҺᵣ ҙ҉ ȁ ҹ̆ ҹ ҹԅ ҙ̆ᶛ ҹԅ

ȁ└ ӯ Ȃ
Ȑ29ȑ 

ᵬҹ ꜚ ҙ ̆ ᶫ ᵣ ȁ Ⱶȁ ԊҺᵣҍ׆ ԊҺᵣ ӯ

Ⱶ ֟ ӯ ֲ ԑҹץ ꜚҬ ӯ ֲȂ ̆ԑ ҹ

̆ ץ ֟ ῀ȂҌ ̆₮ ԋ ֲז

Ḡ ̆Ҍֽ₮ ֲ̂ҩֲẼ ₮ ҹ̃ѿ Ҍ ꜚ̆ӯ ֲѿ ֞

ӈ ꜚ̂ ῀ Ȃ̃
Ȑ30ȑ 

ԍ₮ ֲѿ Ԋ׆ ꜚ ΐ ᴆ̆ 2020 ȇҬ ֲ ῍ ԊҺᵣ

ᶛ̂ Ȉ̃ 3 2 ╠ ̆ ԅ ԊҺᵣ ̆ ↕ᴋᵥҩֲ Ҍ ץ

ԊҺᵣ ӈ ꜚȂ Ԋ׆̆ ꜚ ╠ ҹ ԊҺᵣⱲ ԅ

Ȃᵖ ₮̆ ꞉ ᴧ⇔ҙȁ҆ᴧ⇔ ף Ҋ̆ ΐ ҙ ҹ
Ȑ31ȑ̆ғ Ҭ ꜚ ȁҩᵣ Ⱳ Һᵣ̆ 5 ֞

ԅ ᾧ
Ȑ32ȑ̆ ꜚ Һᵣ ҉ ᵬ׆ Ȃ

UCC 9 − 320̂b̃ ҬṽⱵֲῚ₮ ֲ ľ Ŀ ₮ ҹ̆ ҉ ׆

ӯѿ ԋ — ӯ ֲ Һ
Ȑ33ȑ̆ ῒ Ḡ

Ȃ UCC ᶭҌ ᵬ₮Ҍ ↕
Ȑ34ȑ̆ UCC 9 − 309̂ 1̃ ̆

                                                        
Ȑ28ȑ Richard C. & Tinney, J. D., Who Is “Buyer in Ordinary Course of Business” Under Uniform Commercial Code, 87 American Law 

Reports 3d 11, 1 − 87(1978).  

Ȑ29ȑ Ḡ ȇ̔ Ȉ̆ ֤ ₮ 2015 ̆ 84 − 85 Ȃ ̆Һ ӈ҉ ҙ ҹΐ ȁ

Ҍ ̆ ṿȁ֟ ≠ Һ ̆ῒ ֞ ԊҺᵣ ’ Ȃ ̵ ̷C. W. ȇ̔

Ȉ̆ ̆ ₮ 2006 ̆ 30 − 32 Ȃ 

Ȑ30ȑ ȇ̔ꜚ֟ Ḡ ↕ ҍ Ȉ̆ ȇ Ȉ2020 4 ̆ 14 Ȃ 

Ȑ31ȑ ȇ̔ ῖꜚ֟ Ḡ ↕ Ȉ̆ ȇҬ Ȉ2020 4 ̆ 970 Ȃ 

Ȑ32ȑ ľ ҉ץ ֲ ̆ ῾◐֟ ȁ ̆ ҩֲ≠ Ԋᶭ׆

Ḃ ꞋⱵ ꜚĿȂ 

Ȑ33ȑ ȇ̔ Һӈ ȅ̔ ῖȆ Қ Ȉ̆ ȇ Ȉ2020 3 ̆ 69 Ȃ 

Ȑ34ȑ UCC ᵣꜚ֟⅞№ҹ ԑ ȁ ȁ῾֟ ̆ ֟ Һ ᵬ₮ №̆

ғ ѿ ֟Ҍ ѿ ┴ ԍ҉ ң ̆ᵖ ץ Ҍ ┴ ԍҌ Ȃ ꜚҬ̆ ѿ ֟ᶏ ȁ

̆ ԍ ̕ ῒ ₮Ḃץ ₮ ̆ ԍ ̕ ῒҺ ᵬҩֲȁ ̆↕ ԍ Ȃṿ ̆

ѿꜚ֟ ∆ Ḡ Ҍ ֟ᶏ Ȃ ᴪȁ ѿ ᴪ ȇ̔ ȅ ѿ ῖȆ

ῒ Ȉ̆ ̆Ҭ ֲ ₮ 2010 ̆ 55 Ȃ 
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҉ Ḡ ꜚ Ὲ ̆ ӯ ֲᾧ ӊ╠ Ḡ

Ḡץ̆ ῒ Ḥ ̆ᵖ Ḡ ѿ ̆ӯ ֲ Ҍ ӊ̆ ׆̆

ֲ ӯ ᾧӯ ֲ ӈⱵȂ ᵣꜚ֟ ԇץ №̆

ѿ ץ ҹ ᴆ̆ Ҍ ꜚῈ Ḡ̔ ҉ Ḡ

̆↕ ᶭ 406 ֟ ⱬ̕ ҉ Ḡ Ὲ ̆↕ᶭ 403

Ҍ ׆ֲ̆ ꜚ֟ ↕Ȃ 

╠ ̆₮ ֲ ꜚ ԊҺᵣ׆Ԋ ᵣ ȁ Ⱶȁ Ԋ ꜚ̆

ԊҺᵣ ҹץ ҹҙ̆ Ҍ Ẽ ҍ ≠ ֜ ҩᵣȂ 

（二）主要适用于存货 

ԍ Һᵣ׆Ԋ ȁҌ ץ̆ꜚ ҹҙ̂in the business of 

selling goods of that kind̃̆ ꜚᵬ ҹ Ȃ
Ȑ35ȑṢ UCC  9 − 102

̂ã̂ 48̃ ̆ ̔̂ 1̃ ₮ ֲ ₮ ᵣꜚ֟̂̕ 2̃ ֲ ₮ᶫץ ȁ₮

ᶭ Ⱶ ᶫ ᵣꜚ֟̂̕ 3̃ᶭ Ⱶ ᶫ ᵣꜚ֟̂̕ 4̃ ȁ

ȁ ꜚҬᶏ Ȃ
Ȑ36ȑ ꜚ ҹ ̆ѿ↕

ֲ ̆ ӯ ֲ ҍ ֜ └ Ḡ ׆̆

ֲȁ ֲ ӯ ֲ҈ ≠ ̆ ᵞ ̕ԋ↕ΐ ȁ ≢ ̆ ҹ

ֲҍӯ ֲ ӊ ≠ ᶫᴇṿ῍ ̆ ֲ Ḡ

ȁӯ ֲᵬ₮֜ ‗ Ȃ 

ѿ ̆ ҉ Ḡ ≠ Ҍ ꜚҬ ӯ ֲ ↕ Ȃȇ ῖȈꜚ֟

ҍ ≠ Ḡ└ ᵣ ԍȇҬ ֲ ῍ Ȉ̂ ̃ ף ԅ ̆

ꜚҬ ӯ ֲ ↕Ҍֽ ԍ ꜚ ̆Ӟ ԍꜚ֟
Ȑ37ȑ Ҍֽ̕ ԍῖ Ḡ̆Ӟ

ԍ ῖ ḠȂ
Ȑ38ȑ ̆ Ҋ ᶛҬ Ҍ ᶛ A̔ ҍ B ᶫ ̆

                                                        
Ȑ35ȑ ↔Ḡ ȇ̔ ῖ Ḡ └ Ȉ̆ ȇ Ȉ2020 5 ̆ 14 Ȃ 

Ȑ36ȑ ᴪȁ ѿ ᴪ ȇ̔ ȅ ѿ ῖȆ ῒ Ȉ̆ ̆Ҭ ֲ ₮ 2010 ̆

49 Ȃ 

Ȑ37ȑ Һ ̔ ѿ̆ ȇ ῖȈ ԅľ ꜚ Ŀ└ ̆ ꜚҬ ӯ ֲ ↕ ԍ ᴪῈ῍ ̆

ҹ ᾟ ⱬӊ ֟ ̆Ҍ ᶭ ԍ ꜚ ̕ ԋ̆ ҍ ꜚ ľҊ Ŀ Ҍ ̕ ҈̆

ꜚ ȁ ֲ ľҊ Ŀ ҍ ꜚҬ ӯ ֲ ↕ӊ ᴪ֟ ῏ ̆ ױ Һ ԍ Ȃ

ҍ ҉ ꜚ Ḡ ≠ֲẁ ԍ ṽⱵֲ Ḡ ᶏ ̆p ԅ ꜚ ̆֞ Ҍ

̂free-handed mortgage Ȃ̃ ̆ ҉ ꜚ Ḡ ≠ֲ ᴪ ⌠ ꜚҬ ӯ ֲ ↕ └̆ᵖ ԅ ꜚ

̆₄ ץ ҹ ̂for salẽ Ḡ ≠ ↕ ȂPeter F. Googan, Operating Under Article 9 of the Uniform 

Commercial Code Without Help or Hindrance of the “Floating Lien”, 15 The Business Law 373, 373 − 392 (1960).  

Ȑ38ȑ ȇ Ḡ└ Ȉ 1 ľ Ḡ ӯ ȁ ȁḠ Ḡⱳ Ŀ ῀ ̆ 56

Ḡ ӯ ₮ ֲȁ ₮ ֲ↓ҹ Ḡ ֲȂ 



经贸法律评论 2024 年第 3 期 

70 

ԍ B ט ᴇ ӊ╠̆A Ḡ ȂB ⱴ └ ҹ ̆

ԍ₮ Ȃ
Ȑ39ȑ ⱳ Һӈ Ḡ ӊҊ̆ ᾢ ȇ Ḡ└ Ȉ 41 2 3 ̆

Ḡ ֜ Ҭ₮ ֲӊ Ḡ ꜚ ԍ Ḡ ֟ ⱴ ӊ҉̕ῒ ᶭ ȇ ῖȈ

404 ҍȇ Ḡ└ Ȉ 56 2 ̆ӯ ֲ ץ Ȃ 

ѿ ̆ ꜚ֟֞Ҍ ꜚҬ ӯ ֲ ↕ Ȃ ꜚ

̔ ѿ̆ ꜚ ץ ⌠Ὲ ≠ ᵬ Ҍ ӈ̆ᶏ ꜚ ץ

ΐ ҍҌꜚ֟ ᵌ ᴆȂ
Ȑ40ȑ ȇ ꜚ Ȉ̂ 2021 ḱ ̃ 32

̆ ̆ ꜚ ֲ ₮ ꜚ ӥ̕ ꜚ ӥԍⱲ ∆

׆̆ 4S ӯ ꜚ ѿ Ӟ ∆ ̆ ֜ Ҭ ӯ ֲ

ץ ≠ Ḥ Ȃ ꜚ ꜚ ꜚ ̆

̆ ᴪ₮ ╠ Ȃ ԋ̆ Ҭ̆ ꜚ ֜ ȁ ̆ Ԉ

ꜚ֟ ̆ ᴆ
Ȑ41ȑҬ̆ ԅ ꜚҬ ӯ ֲ ↕Ȃ

ԍ Һӈ ̆ ҉ҹ ӯ ֲ ̆Ҍ ꜚ ᵬҹᶛ Ȃ ̆ ԍ

ҍ ̆ ҉֞ ῒ ᵬ ꜚҬ ӯ ֲ ↕ ᶛ̆ Cessna Ҭ̆

₮ ̂Federal Aviation Administration̆FAÃ ԍ ѿҩ ѿ

ῃ ץ Ḡ ̆ Ҍҹ Ḡ ᶫᴨᾢ ᵝ ᶭ ̆ғ

ӯ ҹ ꜚҬ ӯ ֲ̆ ץ Ȃ
Ȑ42ȑ 

ԍ̆ ꜚҬ ҹ ̙ ȇ ῖȈ 396 ꜚ

֟ ̆ ҹ ֞ ԍ ꜚҬ ֜
Ȑ43ȑ̆ᵖ

Ȑ44ȑȂ

҉̆ ₮ ꜚֽ ԍ Ȃ
Ȑ45ȑẊ Ὲ ҙⱵ ҹ A

                                                        
Ȑ39ȑ Eva-Maria Kieninger, Security Rights in Movable Property in European Private Law, Cambridge University Press, 2004, p. 394 − 395. 

Ȑ40ȑ Ҍꜚ֟ ̆ѿ ̆Ҍꜚ֟Ҍ ꜚғҌ ̆ ᵥ ̆ῒ ᵝ Ҍ ̆ ֞ ץ

Һӈҹ ̆ԍ Ҍꜚ֟ ֲ ̆ῒ ₃Ӎҹ ̆ Ҍꜚ֟ Ḃ ֲ Һ

̆ ⱬ Ḡץ ῒ≠ Ȃ ѿ ̆Ҍꜚ֟ ץꜚ ҹ ᴆȂ Ҍꜚ֟֜ Ҭ̆ԍ ̆ӯ ֲ

Ҍꜚ֟ ץ ₮ ֲ ӈ҉ ֲ ӈⱵ̆ԍ ꜚӊ ̆ῒ֞ ῏ Һᵣ̆ Ҍꜚ֟
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̆ Ὲ ῀ѿ ԍῈⱵ̆ ҉ҹ B ӯᴇ

Ḡ ̆ Ὲ ῀ῒ ῤ̆ ӇῈ ₮ ҹ ԍῒ ꜚȂ

ҹ̆ ᾢ̆ Ḡ ᶭ Ḡ Ḡ ֟ ᶏ ̆ Ḃ Ḡֲ ҉

Ḡ ӊ Ḃ₮ ̆ӞҌ ῒ ҹ ̆ ̆ ╠

ᶛҬ̆ ᶭ ԍ ҉Ȃ
Ȑ46ȑῒ ̆ Ḃ ԍ Ҭ̆ ӯ ץ׆ֲ

ҹҙ ₮ ֲ ӯ̆ӯ ֲ ץ ₮ ֲ Ȃ ⱴӯ

ֲ ӯ ӈⱵ̆Ҍֽᴪ ꜚҬ ӯ ֲ ↕ ᾧ

ӈⱵ Ҍ
Ȑ47ȑ̆ ғӯ ֲ ̆֞ ᾟ ∞ץ ᴪ

Ḥ ̂ Ҍ ԍ Ḡ Ȃ̃ Ḃ ԍ̆ ᵬ ԍҌ ҉̆

₮ ̆ ↕҉ᴪ ̆ ↕҉ ̆ ӯ ֲ

‰╠ Ḥ Ȃ ̆ӯ ֲ ץ ֲ

̂ ֜ ̃ ԅ ̆ᵖ ҩᶛ̆ғ ֲ ץ ҍ ֲӊ

└ ≠ ̆ᶛ ȁҺ ᴇ ᵝȁף҉ ȁ

≠ ȁ Ȃ 

̆ ץ ҹҙ ԊҺᵣ ̆ ҹ ̂

Һ ȁ̃ ԅᵥ Ḡ ≠ ȁ ҹ ꜚ֟ ̆ Ҍ ꜚ Ȃ 

三、经营活动的反向排除 

（一）担保行为 

῏ԍ ҉Ῥ Ḡ ҹ ԍ₮ ֲ ꜚ̆ № Ȃ Һ

֟ ӊ╠̆ ֲ № ֟̆ ꜚ̆ ҹֲז Ḡ

ץ ̆ ғҽ ץ ̆ ץ ֲ ᵞԍ

֟Ȃ
Ȑ48ȑ ∞ Ҍ ̆ ᴍ Ὲ №

Ὲ ȁ ȁ Ṣ Ȃ
Ȑ49ȑᵖӞ ₮ ֲ

₮ ҹ Ԋ׆ ꜚ̆ ҹ Ҍ ѿ ꜚ Ԋ
Ȑ50ȑ̆

ӯ ֲ ⌠ ꜚҬ ӯ ֲ ↕ Ḡ ̆ ȁ Ḡ ҹҬ ≠ֲ

                                                        
Ȑ46ȑ Robert H. Skilton, Buyers in Ordinary Course of Business Under Article 9 of the Uniform Commercial Code, 1974 Wisconsin Law 

Review 1, 1 − 88 (1974). 
Ȑ47ȑ United States v. Hext, 444 F. 2d 804, 9 U.C.C. Rep. Serv. 321(5th Cir. 1971). 
Ȑ48ȑ ȇ̔ ῖ Ҋ ꜚ֟ Ḡ ⱬᴨᾢᵣ Ῥ ĺĺῚ ȅ ῖ № ̂ ԋ̃ Ȇ 205ĺ207 Ȉ̆

ȇқ Ȉ2019 5 ̆ 54 − 55 Ȃ 
Ȑ49ȑ ҹ ľ̔ Ҍ ꜚҬ ט ᴇ ֟ ӯ ֲ̆ӞҌ ᴨᾢԍ ꜚ ӊ╠

ᶭ ῒז Ḡ ȂĿ қ Ҭ ֲ Ԋ∞‗ӥ̆̂ 2014̃ ∆ 473 Ȃ 

Ȑ50ȑ ȇ̔ ꜚ֟ ꜚ ҍ ĺĺῚ ᴇ Ḡ ҍ Ȉ̆ ȇ ҍ Ȉ2020 10

̆ 67 Ȃ 
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Ȃ
Ȑ51ȑ ѿ Ȃ 

ѿ̆ Ḡ ҹ ῖ ꜚ̆ ҹԅ ҙ ꜚ̆ ҹ ꜛ

ҹ̆ ҙ Ȃ Ḃ Һᵣץ ᶫ Ḡҹҙ̆Ӟ ᾢ Ḡ ֲᴪ ῒ

Ḡ ᴨᾢ ᵝȂ
Ȑ52ȑ 

ԋ̆ Ḡ ҹ ῀ ꜚ Ҍ Ȃ Ҍ

ꜚ̂due course of business̃Ȑ53ȑ̆ᵖ Ὲ ῐ ̆ Ḡ ᴨᵝԍ

ꜚ ̆ ↕Ὲ ץ ѿ ץ ֟ Ȃ
Ȑ54ȑ ȇ ῖȈ

ѿ ԅ ꜚ Ḡ ̆ ѿ ҹ ṽⱵֲ ̆ 416 ӯᴇ

Ḡ ̆ᶏ Ҋ ῀ ꜚ֟҉ ץ ΐ ᴨᾢ ᵝ Ȃ ̆ ꜚ

Ḡ ӎ ̆ ᴪ ╠ ԑҌ Ȃ
Ȑ55ȑ 

҈ ľ̆ҽ ץ Ŀ Ȃ ꜚҬ ӯ ֲ ↕

ֲ ⱬ ̆ ӯ ֲ̘ᾢ ֲ ⱬ ľ̆ҽ ץ Ŀ

Һ ֞ Ḡ ֲ̖ӯ ֲ ѿ ⱬ∞ ̆ ңҩҌ ̆↕ᾢ

ֲҍ Ḡ ֲӊ ⱬ ҉ ץ Ȃ ҹľҽ ץ

Ŀ̆ ӯ ֲ ⱬ ȁ ҹᾟ№ Ḡ ᶭ ҈ֲ ᾢ Ȃ 

ҍ̆ Ḡ ֲѿ ӯ̆ ֲӞ ԍᴨᾢ ᵝ ӊҬȂȇ ῖȈ 404 ֽ ῏ԍľ

ꜚҬĿӯ ֲ ᴨᾢ ᵝ ≢ ̆ ῒזӯ ֲҍ Ḡ ֲׅᶭ ᴨ ↕Ȃ

ҹȇ ῖȈ 414 416 ễ ѿ ↕̆ 404

406 ῏ԍ ֽֽ ῏ Ȃ
Ȑ56ȑҌ ̆

ҍ ṽⱵֲ ₮ ̆ҹӯ ᴨᾢ῀׃ֲ ᵝѿ ↕ ᶫԅ ᴆȂᶛ 1

ľṽ ֲ ễ ᵝ Ŀ ̆ ῒ ҉ҹӘ ԅѿ ̆Ὲ ҹ 2020 11 1

̆ ӯ ֲҘ̆ӯ ֲҘ ҹҀ⇔ ԅѿ ӯᴇ Ḡ ̆ ҹ 2020

12 1 ̆ғ ꜚ ῀ԍ 2020 10 1 Ὲ ꜚ ῤ̆ ≠ֲҹ Ȃ ӯ

ֲᵬҹ ᴨᾢ῀׃ ᵝӊҬ̆Ḃ ᶭץ 414 ⌠ 416 ѿ ↕

ễ Ȃ Ҭ̆ ᾢ 406 Ә̆ ⱬ ̆ ᵝ҉Ә̘Ҙ ῒ̕ ᶭ ľnemo 

                                                        
Ȑ51ȑ ≠ ȇ̔ Ȉ̂ Ҋ ̃̆ Ҭ ֲ ₮ 2016 ̆ 519 ̕ ȇ̔ ῖ Ҋꜚ֟

↕ Ȉ̆ ȇ қ ᴪ Ȉ2020 1 ̆ 190 Ȃ 

Ȑ52ȑ ȁ ȇ̔ȅ ῖ ̂ Ȇ̃Ҭ ľ ӯ ֲ ↕ĿȈ̆ ȇԐ ᴪ Ȉ2019 5 ̆ 111 Ȃ 

Ȑ53ȑ Notes, The Availability of the Floating Charge as a Security Device in the United State, 28 Columbia Law Review 360, 360 − 366 

(1928). 

Ȑ54ȑ In re Florence Land and Public Works Co., 10 Ch. D. 530 (1878). 

Ȑ55ȑ ȇ̔ ꜚ֟ ꜚ ҍ ĺĺῚ ᴇ Ḡ ҍ Ȉ̆ ȇ ҍ Ȉ2020 10

̆ 67 Ȃ 

Ȑ56ȑ UCC Ҭ̆ ꜚҬ ӯ ֲ ↕ ԍ UCC 9 3 3 ᴨᾢ ᵝӊҬ̆ ᵣ ̆ӯ

ֲҍ Ḡ ֲ ῏ ҉Ӟ ԍ ễᵝ Ȃ 
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dat quod non habetĿ̂ ᴋᵥֲҌ ԇῒ ̃ ̆ Ҙ⇔ Ḡ ⱬ҉ ԍӘ̕

Ῥ 414 416 ҹҘṽⱵֲ ̆ ҹӘ̘̂Ҙ̘̃Ҁ̘ Ȃ
Ȑ57ȑ

ȇ ῖȈ ῏ Ҭ̆ӯ ֲ ҹᴨᾢ ᵝ ↕ ѿ № ғ Ȃ 
 

Ә            ̘ Ҙ  

̂2020 11 1 ̃ Ŗ  

 Ҁ̂PMSĨ         ̘ ̂floating lieñ 

 ̂2020 12 1 ̃ ̂2020 10 1 ̃ 

图 1 债权人受偿顺位图 

׆ ȇ̆ ῖȈ 404 ӯ ֲ Ḃ ҹӊ̆ ץ

ҍ ≠ ↕ ԍ Ḡ ֲ̆ ӊ̆ ғֽ ֜ ӯ ֲ̂

ֲ̃̆ ғ₮ ֲ ꜚҬ̆ ᴨᵝԍᾢ Ḡ ⱬ̆ ᾢ ̘ӯ

ֲӊѿ ᵝ ≢ ̆Ҍ ᴋ 414 ѿ ↕Ȃ 

ṿ ̆ ⱳ Һӈ Ḡ ӊҊ̆ ꜚ Ḡ ҹ Ȃל ҹ

֜ץֲ ӊ ̆ └Ὲ ӊ ̆ ṽⱵֲץ ҍ Ḡ ̆ ┬ Ẋ֜ ̆

ӯ ֲ ᵝ ȇ̆ Ḡ└ Ȉ 56 1 3 ѿ Ȃ ҉̆ Sierra 

Ҭ̆ӯ ץֲ ᵞԍ ṿ ᴇ ӯ ̆ ҹ₮ ֲ ᶫ ̆ ᴑҙҍ

῏ ҙⱵ └ ̆֜ ̆ ₮ ֲ ᵞԍץ ᴇ 10%

Ȃ ҹ ҹῖ Ḡ֜ ̆ ꜚȂ
Ȑ58ȑ 

（二）租赁 

ꜚҬ ԅ ԍ₮ ᵣꜚ֟̆ Ӈ ֲ Ҍ ꜚ

Ҭ ֲȂᵖ ṽⱵֲ׆Ԋ ץ ҹ ꜚ̆ ₮ ֟↕Ҍ ԍ

ꜚ̆ Ὲ ₮ Ȃ ̆ ȇ ῖȈ 405 ҍ 403

̆ ᾢ ̆ ץ ⱷ ̕ ̆Ҍ ᾢ

̆ ֲ ғᾢ Ⱳ Ȃ
Ȑ59ȑ 

（三）分红 

ԅ Ḡҍ ̆№ ꜚ Ȃ № ᵩ

ꜚ ̆ Ὲ Ҍᴪֽ ѿ № ֟҉ Ḃ ▼ᵩ≠ №

қ̆ ғ ≠ № ҹ ԍ ꜚҬ № Ӟ₃Ӎ Ȃ
Ȑ60ȑ

                                                        
Ȑ57ȑ UCC¡9 − 325. 

Ȑ58ȑ Sierra Financial Corp. v. Brooks-Farrer Co., 15 Cal. App. 3d 698, 93 Cal. Rptr. 422, 8 U.C.C. Rep. Serv. 1125 (1971). 

Ȑ59ȑ ȇ̔ ῖꜚ֟ Ḡ ↕ Ȉ̆ ȇҬ Ȉ2020 4 ̆ 961 Ȃ 

Ȑ60ȑ Notes, The Availability of the Floating Charge as a Security Device in the United State, 28 Columbia Law Review 360, 360 − 366 

(1928). 
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̆ ԅľ Ҍ № ≠ Ŀ ľָץӇ № ≠ Ŀңҩ Ȃ 

ᾢ̆ᴑҙ № ≠ ‗ԍȇῈ Ȉ 210 ᴆ ṽ ֲҍᴑҙ

ӊ └ ≠№ ᴆȂ ᴆ ̆ ≠№ ԍ ≠ Ԏ ȁ

Ὲ ҍᴋ Ὲ ᵩ ̆ ֟ ṽ Ҭ̆ ̂ ȁ Ὲ ȁ

ᵩῈ № ≠ ̃ ᶭ ԍ ֟ҍ ṽ ᴪ ̆ῒҬ ṽ

Ḡ ṽⱵȂ ᴪ ‪≠ ̆Ḃ ῃ ԅ№ ᵩ ᴆȂ 

ῒ ̆ ≠№ ̆ ȁ ᴍȁṽ├ȁ ȁᴑҙ ֟ ֟ ᶫ

Ⱶȁ ᴇ ├ȁ ꜚ ֟ Ȃ
Ȑ61ȑҍ№ ԍ ꜚ ѿ ῏ ᴑҙץ

№ ≠ ̆ қ ̆ ԍῒז ≠№ ̆ Ҍ Ȃ ԍ№

≠ ҹ ҍ ꜚ̆ қ ӯ ֲӞ ט ᴇ̆ №

ҹҌ ṽⱵֲ ꜚ̆ ⱬҌ Ȃ 

四、经营活动须为“正常” 

（一）经营活动之“正常”与善意的区分 

҉ ꜚ ҍӯ ֲ Ȃ ҹ̆ ӯ

ֲ Һ ᴆ̂ ̃ ⌠ľ ꜚĿӊҬ̆ ӯ ֲ ῒ ҹ ᴪ᷅ Ḡ ֲ

ԍ └ № ֣ ≠ ̆ ֜ ҹ ꜚȂ
Ȑ62ȑ ҹ ľ̆

ꜚĿҍӯ ֲҺ ᴆҌ ῃ ̆ ԋ ∞ ҉ № ̆ғ

ӯ ֲ ӈⱵ̆ᵖ╠ ₮׆ ֲ ₮ ֜ ̆ ӯ׆ ֲ

₮ Һ Ȃ ̆ Ԋֲ ֽ ץ Ҍ ץ

̆ ̆₮ ֲ ₮ ׅ ԍ ꜚ̆ᵖ ӯ ֲ Ԋֲ

ҹ֜ ҹ̆↕ῒҺ ҉ Ȃ
Ȑ63ȑ 

Ӟ ꜚҍ ᴆ №̆ᵖ ₮ ӯ ֲ Ḡֲ

ꜚҌΐ Ḡ ֲ ̆ ֜ ҹ ꜚȂῒ ᶛҹ̆

₮ ֲ ₮ Ȃ
Ȑ64ȑᶭ ѿ ̆ ץ ₮ Ҋ ̔ ѿ̆

ꜚΐ ̆₮ ֲ Ҍ ӟ ȁ Ḡ ֲ

Ḡ ȁᵬ₮ῒ ֲ ̆ ӯ ֲ

ӈⱵ̕ ԋ̆ӯ ֲ ֜ ҹ ꜚҌֽ ӯ ֲ

                                                        
Ȑ61ȑ ↔ḍ ȇ̔ Ὲף Ȉ̂ ҉Ύ̃̆ ₮ 2015 ̆ 378 Ȃ 

Ȑ62ȑ ȇ̔ ꜚ ֲᴨᾢ ễ └ ↕ Ȉ̆ ȇ Ȉ2014 3 ̆ 49 Ȃ 

Ȑ63ȑ O. M. Scott Credit Corp. v. Apex Inc., 97 R. I. 442, 198 A. 2d 673, 2 U.C.C. Rep. Serv. 92 (1964).  

Ȑ64ȑ ȇ̔ȅ ῖȆ 404 ̂ ӯ ֲ ↕̃ Ȉ̆ ȇ Ȉ2023 4 ̆ 165 Ȃ 
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ӈⱵ̆ ѿ ̆ Ḡ Ҋӯ ֲ ץ

̆ ↕ Ȃ ҹ̆ Ҋ ̔ῒѿ̆

ꜚ ᴪ ӯ ֲ ӈⱵ Ҍ ̆ ӯ ֲ ᴍ

ꜚ Ȃᶛ ̆ ҍ № ֲҍ Ҍ ӈⱵ

‰ Ԉ ӄ̆ Swift Ҭ̆ ҹ ̆ Ḡ ̆₮

ꜚҬ Ҍ ̆ ׆ ѿҩ ӯ ֲ ̆ῒ

⌠ ӈⱵץԅ Ḡ ̆Ҍ ҹ ꜚҬ ӯ ֲ
Ȑ65ȑ̕

Sherrock ᴆҬ̆ ↕ ҹ ҍ ֲ
Ȑ66ȑ ΐ̆ ӈⱵ ‰Ȃῒԋ̆

Ḡ ֲ Ҍ Ȃ ԍ₮ ֲ ꜚ ‗ԍ Ҍ ̆

ӯ ֲ Ḃ ԅ Ḡ ̆֞ ץ ҍ Ḥ Ḡ ֲΐᵣ ֓

ᵥ ῤ ӯ ֲ ↕҉ ̕ғ ꜚ

̆ Ḡ ֲ Ḡ Ҭᵬ₮ └ № ꜚⱬ ̆ⱴ▲ԅḤ Ҍ Ȃῒ҈̆

ӯ ֲ ΐᵣ ꜚ ᵬ₮ ∞ ҍ Ḡ ֲ Ҍѿ ̆ᶏ

ꜚҬ ӯ ֲ ↕ Ȃ ₮ ֲ ₮

ᶛҬ̆ Ḡ ֲ Ḡ ԅ ̆ᵖῒ Ҍ ט ᴇ ᴆ

’Ҋ ̆ Ḡ ֲ ̆ Ḡֲ ₮ ᷅ ῒ≠ Ȃ ̆

Ҋ̆ Ḡ ֲ ֜ ᵬ₮ ≢ ⱬ ̆ӯ ֲ Ḡ

̂ Ḡ ֲ ҌҺץ ≠̃̆ ≠ ҍ ᵝȂ 

Ԋ ҉̆ӯ ֲ ҉ ≠ ӈⱵ ץ ľ ꜚĿ֟ ̆

Ӟ ץ ľ Ŀ֟ Ȃ╠ Ḡ ֲҍ Ḡֲӊ ľӯ ֲ

Ŀӊ ̆ Ḡ ֲҍ Ḡֲӊ ľӯ ֲҌ Ŀ

ӊ ̆ ῀ ₮ȁ ӊ ̆ ҉ ԍ Ȃ ӯ ֲ

҉ ≠ ӈⱵ׆ľ ꜚĿ №Ҋ ľ Ŀ̆ ѿ↕ ≠ԍḤ ̆

ҩ Ҭ ӯ ֲ ῒ ӈⱵ

̆ Ḡ ֲҍ Ḡֲӊ ץ ꜛӯ ֲᵬ₮֜ ‗ ̕ԋ↕ ץ

ꜚҬ ӯ ֲ ↕ ᴨ ̆⁞ Ҍѿ Ẓṝ̕҈↕

ԍ Ḡ ֲ Ḡֲ └ⱬ ⱬ ԍӯ ֲ ̆ Ḡ ֲ

Ҍ ҹ Ȃ 

ľ ꜚĿҍľ Ŀ ⅞№ ľץ ꜚĿ ҹ ̆ ľ

Ŀӊ∞ ѿ № └ ᴇṿ̆ ΐ׆ ѿ ӯ ֲ Ȃ

֜ Ҭ̆ Ḡ ֲ ⱬ ץ ᵞ֜ ̆ғҌᴪ

                                                        
Ȑ65ȑ 
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≠ Ȃ ̆ Ḡ ֲ≠ ӊ ̆ᵣ ҹ ֜ ̂ └ ȁ̃֜ ᴇ

ȁ Ḡֲᴪ ץ̂ Ḡ≠ ᵈ̃ Ḡ Ȃ 

ȇ Ḡ└ Ȉ 56 ӊ ̆ ꜚҍ ԋ ⅞№ᴪ֟ Ҍ

̔ ѿ̆ ꜚ ľ Ŀ ̂ Ҋ └ȁ ᴇҌ ̃̆ ӯ ֲ

ӈⱵ̆ ̆↕ Ȃ 

ԋ̆ ꜚҹľ Ŀ ̂ Ҋ ֜ ȇ̆ Ḡ└ Ȉ

56 1 1 ̃̆ ӯ ֲ ӈⱵȂ ̆ ӯ ֲ ץ ҹ

ꜚ̆ғҌ ԍ Ḡ ֲ Ԋ ̆ ↕ӯ ֲ

Ȃ 

҈ ӯ̆ ֲ ῒ ҹ ᷅ Ḡ ֲ≠ Ȃ ԍ ↕҉ӯ ֲҹ ̆

Ḡ ֲ ᴋȂ ᵖҌ ԍ̔ῒѿ̆֜ Ȃ Ὲ

ҙⱵ ꜚ ѿ℗
Ȑ67ȑ̆p Ҍѿ ᵟ ̆╠ ῀ ҙ ̆ ῀Һᵣ

Ȑ68ȑ̆

Ҍ Ȃ ԊҺᵣ ѿҩᵟ ̆ᵖ ҩ ץ̆ ҙⱵ ꜚȂ

Ⱶ ῐ ̆ ҉ ̆ ҉ ֞ ҹ Ȃ ӯ ҹ ԍ

̆ ̆ ֜ ᴪ᷅ ֲ ≠↕ Ȃ
Ȑ69ȑῒԋ̆֜ Ȃᶛ

̆₮ ֲ ₮ ̆ ₮ Ȃ ῏ ṭ ӯ ֲ ӈⱵ ̆
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ֲ̆Ӟ ӯ қ̆ ҹӯ Ḡ ȁ Ὲ ѿ ԊⱵ֜̕

ֲ ȁ қ Ӟ ԑ῏ ̆ғ ѿֲ └̕ ᶭ ԍӯ

ֲ ⱲῈ ̆ ₮ ֲ Ὶӯ ֲ ◐ ᶏ Ȃ
Ȑ71ȑ ᵌԍ ֜ ҹ֞Ҍ

Ḡ ֲȂ 

ӯ ֲ ҹ ̆ ῒ ֜ ꜚғҌ ԍ Ḡ ֲ

Ԋ ̆ ↕ Ȃ
Ȑ72ȑ 

（二）“正常”的具体认定 

ꜚ ∞ ↕ᶭ ԍӯ ֲ ֜ ̆ῒ ԍ №

Ḡ ֲ ֜ ҍ ֜ Ȃӯ ֲ ľ Ŀ ꜚ ֜

ӈⱵҺ ֜ ץ̆ ⌠ ᵞ Ḡ ֲ≠ Ḡ Ȃ ҉

̆ Ḡ ֲ ≠ ҹ ֜ ̂ ⱬ └̃̆ ץ ֜

ᴇ ȁ Ḡֲᴪ ץ̂ Ḡ≠ ᵈ̃ Ȃ 

ȇ Ḡ└ Ȉ ▫ ₮ľ Ŀ ꜚ ѿ ᴆ̆ ӯ

ѿ ӯ ֲ Ȃᵖṿ ̆ Ҭ ץ ӯ ֲ

ӈⱵ ᾟ№ ᴆ̆ ԍ ꜚ Ԋ ̆ ֲ

ᴋ̆ ӯ ֲ ꜚӊ ̕ ԍῒז Ԋ ȁ ᴇ ̆ ᶭ

ꜚ └ ᴇṿ̆ ᶭ ̆ ӯ ֲ

ᴋȂ 

1.  Ԋ  

ȇ Ḡ└ Ȉ 56 2 ̆ ץ ∞

ꜚ ̆ ₮ ֲ ꜚ ԍῒ ҙ ̆ ҹ Ҍ Ȃ

ᾢ̆ Ҭ ҍ֜ Һᵣ ῒ ӯ ֲ Ҍᴪ Ὲ

̆ ₮ץ ֲ ҹ╠ Ẋ Ȃ
Ȑ73ȑῒ ̆ ӈ ׆ ᴑҙ

ẠָӇ ȁҌ ẠָӇ └̆ ԅḂԍ Ὲ ᴰ Һ ҙⱵȂ
Ȑ74ȑ

̆ ↕ ȁ Ԋ Ȃ
Ȑ75ȑ ԍ ̆

ԊҺᵣ ץ ѿ Ԋ ῤ׆Ԋѿ℗ ꜚ̆ғȇ ῖȈ 505 ӊԇץ

ԅ Ȃ ꜚ Ḃ ₮ ̆ ҹֲ֞Ҍ Һ ֜ Ȃᵖ

                                                        
Ȑ71ȑ Taylor Motor Rental, Inc. v. Associates Discount Corp., 196 Pa. Super. 182, 173 A. 2d 688, 1 U.C.C. Rep. Serv. 539 (1961).  

Ȑ72ȑ ҍ ꜚ ≢ ԍ̆ Ҭ ̆↕ Ȃ 

Ȑ73ȑ ȇ̔ꜚ֟ Ḡ ↕ ҍ Ȉ̆ ȇ Ȉ2020 4 ̆ 14 − 15 Ȃ 

Ȑ74ȑ ȇ̔Ὲ Ȉ̂ ҉̃̆ ₮ 2017 ̆ 300 Ȃ 

Ȑ75ȑ ̂ ̃ Ὲ ҹ  + ȁ ̆ Һ

̆ ꜚȂ Ҭ ֲ Ԋ∞‗ӥ̆̂ 2006̃ 2288 Ȃ 
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ң ṿ ̔ῒѿ̆ ₮ ֜ Ҍѿ ҹ ̆ᵖҍҺ ҙⱵҌ ֜

Ӟ ṽⱵֲ Ԋ׆ ᵣꜚ֟ ꜚ̂in the business of selling goods of that kind Ȃ̃

ᶛ John Ҭ̆῾ ԍẼ ҹ̆ ֞ ̆ ₮ ץֲ

ҹҙ̆ ӯ ֲҌ Ḡ ֲȂ
Ȑ76ȑῬ Hempstead Ҭ̆₮ ֲ ҙⱵҹ

̆ᵖ Ὲ 6 ҩ ῤ₮ ԅ 13 Ȃѿ ҹ̆ ҙⱵ

̆ ԍ ꜚ֟₮ ꜚ̕ԋ ∞‗̆

₮ ҹ ҙⱵ ΐ Ẽ ̆₮ ֲ ₮ץ ҹҙ Ȃ
Ȑ77ȑῒԋ̆ѿ ṽ

Ⱶֲ ҙⱵ ԍ ≢ Ԋ ̆ӯ ֲ ̆ ⌠ ӈⱵ̆

∞ᵬҹץ ꜚ ‰ӊѿȂ 

2.  ᴇ 

ᴇ֞ ԍ ꜚӊ Ȃ ᴇ Һ ҍ ң ∞

‰Ȃ Ҋ̆ ᴇṿҍ ᴇ ҉ ṿ̆

Ԋֲ Һȁ ̆ ֜ Ḃ ⌠ ̆ ҹҺ ‰ӊӈ̕ ‰

ᴇ Ȃ
Ȑ78ȑ ꜚҬ ֜ ץ̆ ‰ ҹ ̆ѿ↕ ҹ

ꜚ ץ ҹ└ ̆ ᴇ ҉ ‗ԍ ᴇṿ̕ԋ↕

‰ ꜛԍ ᾧ Ԋֲӊ ұ ̆ ᵞᴇץ ӯ ֲ≠ ̕҈↕ ᴇ ᵬ

ҹ ֲҦ Ḡ ễ̆ԋ ΐ ṿ Ȃ 

ҬԈ ז ט ⌠ ̆ ԑ ȁף ễ Ȃ ԑ ̆

ӯ ֲҍ ֲ ᵬҹ ԑ ѿ ҹȂῒҍӯ ᵌ ̆

ȇ ῖȈ 647 ֞ ̆ ֜ ҹ ӯ ῏ Ȃ ̆ӯ ֲ ט

ԍ ᴇ̆ ҉ ֲ ᶏ Ḡ Ȃ
Ȑ79ȑ ῾ ҙ

ᴍ Ὲ ҍ ֒ ᴋῈ ȁҬ Ữ Ṣ ҉

ҹ ԍ ט ᴇ ֜ ҹԇץԅ
Ȑ80ȑ̆ Ҭ ԅԑ ѿ ט ᴇ

Ȃ ̆ ӯ ֲҍ₮ ֲ ’Ҋ̆ӯ ףֲ ễ̆זץ ט ṽ

ҹ֞ ҹ ט ᴇ ̆ ץ ҈ֲṽ ễȁῒז ᴇ ט ̆ ↓Ȃ 

ԍ₮ ץֲ ễ ṽ̆ ҉ ₮ ễ ṽⱵ ӊ ̆ғ

ֲ ṽ ֲ ҹ ᶫ Ⱶȁ ᴇט ₮ ⌠ṽ ̆ ᾧ

                                                        
Ȑ76ȑ John Deere Co. v. Jeff De Witt Auction Co., Inc., 690 S.W. 2d 511, 41 U.C.C. Rep. Serv. 1071 (Mo. Ct. App. S.D. 1985). 

Ȑ77ȑ Hempstead Bank v. Andy’s Car Rental System, Inc. 35 A.D. 2d 35, 312 N.Y.S. 2d 317 (N.Y. App. Div. 1970). 

Ȑ78ȑ ȇ̔ Ȉ̂ 4 ̃̆ Ҭ ֲ ₮ 2017 ̆ 86 Ȃ 

Ȑ79ȑ ӯ ֲ ҹ ט ᴇ̆ ץ↕ ễ ᾢṽⱵ̆ғ ṽ ֲ ץ ̆ Ḡṽ

ֲ Ԋ ҉ ԅᴨᾢԍ ֲ ễ ᵝȂ 

Ȑ80ȑ ֲ Ԋ∞‗ӥ̆̂ 2013̃ ԋ 41 Ȃ 
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ӊ Ȃ
Ȑ81ȑᵖ ҹ̆ ₮ ץֲ ễ ᾢṽⱵ̆ӯ ֲ Ҍ Һ ԅט

ᴇ ̕ ̆ ᴇ ֜ ҹ ᾛ Ȃ ̆֜ ҹ ∞ ңҩ ᴆ̆

ѿ Ԋֲ ҉ ᴇ ֜ ̆ԋ Ԋֲ Ԋ ҉ ԅ ֜

ҹ
Ȑ82ȑ̆ Ḃ ԍ ѿᾢ ṽⱵ̆ӯ ֲҍ₮ ֲᾢ Ȃ ↕̆ Ḃ

ֲ ӯ ֲ ט ҹ ⱴ Ḡ ̆ ╠ ңҩṽ ṽⱵ῏ ΐ ῏ ̆ӯ ֲ֞Ҍ

Ȃ In re H.S.A. II Ҭ̆ Ὲ ҹṽⱵֲ ᶫ ̆ṽⱵֲҹῒ

֟└ ̆ Ὲ ԅט ᴇȂ ṽⱵֲ ῀ ֟̆ Ḡ ֲ

ӊ Ȃ Ὲ Һ ̆ ԍễ ṽⱵֲ ᾢṽⱵ̆ Ὲ ѿṽ

ṽⱵ῏ Ҭ̆זץ ט ᾢ Ȃ ҹ̆ӯ ֲ ץ Ҍ ῏ ԍ

Ḡ ֲ Ḡ≠ ץ ҉ ̆ᵖ Ҭ̆ Ҍ ᴋᵥ ̕ғ₮ ֲ ҙⱵ

ҹ└ ҍ ֟ ̆ ᶫ ῒ ҙⱵ Ȃ Ὲ

ꜚҬ ӯ ֲȂ
Ȑ83ȑ 

ӯ ֲҺ ̆ ᵬҍ╠ ễ ṽ Ȃᵖ Ҭ̆ṽⱵ

ҹ֞ ҹ ԅט ᴇ Ȃ Ҭ ῾ҙ № ҙ ҍ

Ὲ ȁ ֤ Ὲ Ṣ ҉ Ҭ̆῏ԍ֤ Ὲ ԅט

ᴇ ̆ ҹ̆ Ὲ Ὲ Ṣ ᵬҹ ט ᴇ ̆ ṽ

Ⱶ ̆ Ҭ 3 247 ԅט ᴇ̆ ֲҌ ꜚҬ

ӯ ֲȂ
Ȑ84ȑ ̆ ֲ ₮ғ ᴇ ῀ Ҥ ̆ ṽ₡Ṣ └

ԅ Ḡṽ ֲ ᵝғԊ ҉ᴨᾢԍ ֲ ễ̆Ҥ ԅ ֲ ≠ Ȃṿ ̆

ӯ ֲ ט ҹ № ȁ № ȁ № ṽ̆ ᴨᾢ ᵝ̆ ᶭ

ṽ ᶛ Ȃ ṽ№ ̆ ץ ꜚҬ ӯ ֲ ᵝ
Ȑ85ȑ̆

↕ӯ ֲ ץ 1 000 ᾝ ҍ 63 000 ᾝ ṽ ט Ḡ ̕ᵖ ṽ

ᴇṿ ̆ ֞ ѿҩ ӯ ֲ◓ ҹ № ҍ №Ҍ ҩᵣ̆ҹḠ

ӯ ֲ≠ ̆ ץ ⱬȂ
Ȑ86ȑ 

3.  ֜  

֜ ҹȇ Ḡ└ Ȉ 56 UCC 1 − 201̂9̃ ӈ

Ȃ
Ȑ87ȑ ֜ ΐ ҍ ̆ ԊҺᵣ ѿ ᴪ₮ ₃ ̆

                                                        
Ȑ81ȑ ᴀᾣ ȇ̔ꜚ֟ ꜚ └ Ȉ̆ ₮ 2012 ̆ 189 Ȃ 
Ȑ82ȑ̵ ̷ ¥J. ȇ̔ ֟ Ȉ̂ Ҭ̃̂ 3 ̃̆ ̆Ҭ ₮ 2017 ̆ 572 Ȃ 
Ȑ83ȑ In re H.S.A. II, Inc., 271 B.R. 534, 47 U.C.C. Rep. Serv. 2d 747 (Bankr. E.D. Mich. 2002). 
Ȑ84ȑ ֲ Ԋ∞‗ӥ̆̂ 2014̃ ԋ 42 Ȃ 
Ȑ85ȑ Ray v. City Bank & Trust Co., 358 F. Supp. 630, 36 Ohio Misc. 83, 65 Ohio Op. 2d 112, 13 U.C.C. Rep. Serv. 355 (S.D. Ohio 1973). 
Ȑ86ȑ General Electric Credit Corp. v. R. A. Heintz Constr. Co., 302 F. Supp. 958 (D. Or. 1969).  
Ȑ87ȑ UCC § 6 − 102, a bulk transfer is defined as any transfer in bulk and not in the ordinary course of the transferor’s business of a major 

part of the materials, supplies, merchandise, or other inventory of an enterprise. 
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ҹֲ ץ ṽⱵ ᵞᴇ ̆ ҹȂ
Ȑ88ȑῒ ԍ ԅ Ḡ ֲ

Ḡֲ ̆ Ḡ≠ ᵈ ҉ Ḡ ῒṽ ̆ᶏ

ꜚ ҈ ᴇṿ̂ ̃Ҭ Ḡ ֲ≠ Ȃ Community Ҭ̆ ῒ

№ ԅ ̆ ӯ ֲҌ Ȃ
Ȑ89ȑᵖ Ԋֲ

֜ Ҍ ѿ ̆ ѿ ̆ 4 ῤ 6ĺ8 ֜ ̆↕ ҹ ԍ

ꜚ Ȃ
Ȑ90ȑ 

五、结语 

ץ ꜚҹҺ ᴆ ꜚҬ ӯ ֲ ↕ ҉ ҹѿҩҌ ꜚ֟

└ ̆ ҍ ↕ ҍ ̆ṿ Ȃ

ꜚҬ ӯ ֲḤ ֜ ̆ ₮ ֲ ȁ ҉ Ḡ ̆

ץ ҉ ᵥ ≠ ҹᶭ ∞ ӯ ֲ ⌠Ḡ Ȃ ӯ ֲ

֜ Ḥ ̆ῒԊ ҉ľ Ŀ̂ ̃ԅ №ҍ ֲ ̂

ֲ ӊ҉ ᵖ ῀ ӊҬ Ȃ̃ ҍꜚ֟

῍ ̆ ҹ ↕҉ ̆ ↕ ᴆ
Ȑ91ȑ̆ ҉ ҹ Ὲ ӯ ↕̆ ֲ
Ȑ92ȑ̆ ֲ ץ Ὲ Ҭ ֜ ҹ ̆ ֜ ῃ

ᴪ Ȃ ȇ̆ ֲ ῏ԍ ȅҬ ֲ ῍ ῖȆ ̂ѿ Ȉ̃
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ľץ ĿҹҺ ̆ҍ ꜚҬ ӯ ֲ ↕Ḡ ѿ Ȃ

̆ ꜚ ꜚ֟ └ ҹ ῀ Ȃ 

 

On the Ordinary Course of Business in Civil Code 

CHANG Yusha 
 

Abstract: The “ordinary course of business” is essentially an information substitute 

mechanism for the agreements between secured creditors and debtors/security providers, and is 

associated with the legal effect of the secured creditors allowing buyers to obtain the subject 

matters without burden and blocking the execution of the security interests. It consists of two 

requirements: “course of business” and “ordinary”. Course of business refers to the business 

activities per se, rather than activities performed for the purpose of business. Market participators 

engaged in business activities should be interpreted broadly in the context of encouraging 

entrepreneurship, and the main contents of business activities are the sale or rental of inventory. 

Non-business activities such as providing guarantees, leasing physical movable property, and 

distributing dividends in the form of inventory need to be excluded. Ordinary course of business is 

connected with while distinct from good faith. Dynamic factors such as transaction location, 

relationship between transaction subjects, and transaction methods are included under the 

requirements of “good faith”, while business scope, transaction volume and reasonable transaction 

price are included under the requirements of “ordinary” to meet the minimum protection level of 

secured creditors. 

Keywords: Ordinary Course of Business;  Secured Transaction;  Alternative Mechanism for 

Information Transparency;  Inventory;  Good Faith 
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