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涉外民商事案件诉讼文书送达的困境与出路 
——从《民事诉讼法》第 283 条修改展开 

 

罗恬漩 
 

 

摘 要：涉外民商事案件的诉讼文书送达不仅有国内诉讼文书送达所面对的困难，还存在协

助送达程序复杂、送达难度大、送达周期更长等问题。其背后不仅有受当事人配合程度高低所产生

的影响，还有不同法域间诉讼理念差异和法律规定不完善等原因使然。本次《民事诉讼法》第 283 条

修改增加了确认送达的连接点，在一定程度上将缓解我国法院涉外送达的压力，但根本性问题仍然没

有得到解决。需要根据当事人主义诉讼模式，重新合理分配当事人与法院之间的送达成本、责任

及风险负担，让当事人承担部分民事送达责任。同时，发挥电子送达的高效便捷特点，解决涉外

案件诉讼文书的送达难题，提高我国涉外民商事案件的纠纷处理能力和我国的司法服务水平。 

关键词：涉外案件；送达；当事人；送达责任 
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一、问题的提出 

ֲ ∞ ᵬ №̆ Ҭ ̆

Ҭ ȁ Ҭ Ԋȁᴰ Ҭ Ȃ
Ȑ1ȑᵖ ץ ̆

∞ ȂҌֽ ̆ ֞ Ԋ Ҭ ѿ

̆ғ ԍẒ ̆ ⌠ ῏ Ȃ
Ȑ2ȑ Ҍ

                                                        
̵ᵬ ̆ ̷׃ ̆ ◐ Ȃ 
̵ ̷ ᾴ Ӝ ΈҬῃᴪ ᴪ ľ ῃ Ŀ̂ ‰ ̔

22AZD060 Ȃ̃ 
Ȑ1ȑ 2022 9 27 ̆ ֲ ҽ ľֲ Ŀ ԓ ᴪ̆׃ ף Ԋ Ԋ ∞ ᵬ Һ

Ҭ̆ ֲ ∞ ᴪ ȁ Ȃ ȇ Ԋ Ԋ ∞ Ⱶ

ᴪȈ̆ ֲ 2022 9 27 ̆https://www.court.gov.cn/zixun/xiangqing/373261.htmlȂ 
Ȑ2ȑ Ҭ̆ ΐף ȇ̔ľ Ŀ̔ Ҭ Ԋ ѿҩ Ȉ̆ ȇ └ҍ ᴪ Ȉ2016

6 ̕ ȇ̔ľ ҺӈĿҍľ ԊֲҺӈĿῬ ľץ̔ ĿҹҬ Ȉ̆ ȇҬ Ȉ2014 4 ̕ ȇ̔

ҍ ӊ ̔ Ԋ └ Ῥ Ȉ̆ ȇҬ Ȉ2010 4 ̕ ȇ̔ Ԋ └ Ȉ̆ ȇ

Ȉ2003 4 Ȃ 
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Ȑ3ȑ̆p ֓ Ẓ ԍ ̆ ԍ ‗ ̆ ӎ ῀

№ Ȃ  

ῤ ̆ ↕ ҳ Ȃ ֲ ӞҒ

Ԋ ᴆ ӥ ₮ ȇ ֲ ῏ԍ Ԋ Ԋ ᴆ ӥ

Ȉ̂ Ȑ2020ȑ20 ̃
Ȑ4ȑ̆ᵖ ҉ Ȃ ̆ף ҍ ᴪ֜

ⱴ ̆ Ԋ Ӟ ⱴȂҹԅ ҍ ̆

‗ ⱬҍ ⱬ ȇ̆Ҭ ֲ ῍ Ԋ Ȉ̂ Ҋ ȇ Ԋ Ȉ̃ ḱ

№̆ 2021 ȇ Ԋ Ȉ 274 ̂ 2023 ȇ Ԋ Ȉ 283 ̃̓͂

ԍ ᵬԅ ꜚ̆ ȇ Ԋ Ȉ ḱ ӊѿȂ ȇ Ԋ

Ȉ῏ԍ ḱ ֦ ץ ҹץҊ҈ҩ ̔ῒѿ̆ ⱴ ֲ Ҭ ֲ ῍

ῤ ̆ ḱ 274 5 ľ ֲ Ҭ ֲ ῍ ῤ

ף № ȁҙⱵףⱲֲ Ŀ̆ ῒ ᾟ ҹ 283

1 5 ľ ֲ Ҭ ֲ ῍ ῤ ᴑҙȁף ȁ№

ҙⱵףⱲֲ Ŀ̆ ⱴԅľ ᴑҙĿ̆ ԅľ Ŀ └̆

ῒ ᴑҙȁף ȁ№ ̆ᵖҙⱵףⱲֲׅ ⌠

Ȃ ̆ 283 1 6 7 №≢ ֲҹ ֲȁ ֲȁ ֲ

ῒז ̆ Ҭ ֲ ῍ ῤ ֲ ᵬ₮ Ȃῒԋ̆ ᾟԅ

̆ 274 7 ľ ᴰ ȁ ᴆ ֲ

Ŀ̆ ҹ 283 1 9 ľ ֲ ̆ᵖ

ֲ Ŀ̆ ֲ ץ Ȃῒ҈̆

Ὲ ̆ Ὲ ׆ 3ҩ ⁞ҹ 60 Ȃ 

҉ ḱ ҉ ⁞ץ ̆ ᴆ ̆ҹ ‗ Ԋֲ ᶫ

Ḃ≠̆ᵖ ԍ ꜚ ̆ῒ ץ̆ ֓

                                                        
Ȑ3ȑ қ ֲ ȇ̔῏ԍ Ԋ ᴆ Ȉ̆ ȇ қ ∞Ȉ2016 4 ̕ Ҭ ֲ

ȇ̔ Ԋ ᴆ ԑꜛ Ȉ̆ ȇ Ȉ2014 1 ̕ ֤ԑ ȇ̔ľԑ +Ŀ

Ҋ └ ĺĺ ԑ Ȉ̆ ȇ Ȉ2019 23 Ȃ 

Ȑ4ȑ ӊ ̆ ֲ ȇ ֲ ῏ԍᶭ Ὲ ꜛ Ⱳ Ԋ ᴆ ӥ

ꜛ Ȉ̂ Ȑ2020ȑ20 ȁ̃ȇ ֲ ῏ԍֲ Ⱳ ң ӥ ԑꜛ ᴆ

Ȉ̂ Ȑ2011ȑ15 Ȃ̃ ῤ ȁ ȇ ֲ ῏ԍῤ ҍ ≢ ԑ Ԋ

ӥ Ȉ̂ Ȑ1999ȑ9 ̃ ȇ ֲ ῏ԍῤ ҍ ≢ Ԋ ᴆ ԑ ӥ

Ȉ̂ Ȑ2001ȑ26 ̆ ḱ ̃̆ ῒҬḱ ȇ ֲ ῏ԍῤ ҍ ≢ Ԋ ᴆ ԑ

ӥ Ȉ̂ Ȑ2020ȑ1 ̃ԍ 2020 3 1 ̆ ῤ ҹ Ȃ ҉̆ ᴇ̆

↕ Ԋ ᴆ ӥ └̆ Ҍ ᾟ№ ľѿ ң└Ŀᴨ̆לӞ ץ ̆

ⱳ ᵞȁ Ҍ ȁ Һᵣ ѿ ̆Ҥ └ Ԋ ᴆ ∞ Ȃ Ҽ ȇ̔

Ԋ ᴆ ӥ └ ₃ Ȉ̆ ȇҬ Ȉ2023 2 ̆ 115 Ȃ 
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Ҭ ᴪ ⌠ ֓ ̆ ױ Ԋ ᴆ ӥ Ҭ

ӊ
Ȑ5ȑ̆ ╠ȇ Ԋ Ȉ ḱ ‗ ֓ ץ̆ ֓

ѿ Ȃ ҍ ̆ №

̆ ΐ ӈ҉ ‗ Ȃ ̆ ľԑ  + Ŀ

֜ ̆ל Ҍ ╠ Ҋ̆ Ԋ ᴆ

ӥ Ҭ ᵬ ̆ ⌠ Ԋ ԇץ Ȃ 

二、涉外民商事案件诉讼文书送达的实践困局 

Ԋ ᴆ ӥ ң ̔ ѿ Ԋֲ ֲȁ

ֲȁ ᴑҙ ̆ᵖױז Ҭ ֲ ῍ ῤ ᵟ ̆ № ῤ

ӥ ѿ ̕ ԋ Ҭ ֲ ῍ ῤ ᵟ Ԋֲ ӥ

Ȃ Ҭ̆ № Ԋ ᴆ ӥ ѿ
Ȑ6ȑ̆ ᴆᴪ

ԋ Ȃ 

ѿ ⌠ ҹ҈ҩ ľ̔ Ŀľ Ŀ ľ ӰĿȂ
Ȑ7ȑ

ΐᵣ ̆ѿ Ԋ ̆ Ԋ ȁ ץ ט֜ ̆

Һ ҹľֲ Ŀľ Ŀľ ĿȂԋ Ԋ ̆ ᵬ ҹ

̆ ≢ ֓ ̆ ҹ ∞ ȁ ꜛ ӥ ץ ӊ ̆ ֲⱬ

Ȃ҈ Ԋ Ӱ̆ Ҭ ӰȂ ῒ Ὲ ̆ Ὲ

‰Ҍѿ̆╠ Ҍѿ ’Ȃ 

ԋ ⌠ ↕Ҍֽ ѿ ̆ ῒ ̆

ץ ң Ҍ ѿҩ ≢̆ ӊԍ ѿ ̆ ԋ ̆ῒҺ

Ҋץ ҩ Ȃ 

ῒѿ̆ Ȃѿ ’Ҋ̆ ᴪᾢ ̆ ң

֟ ᵬ ̆ ↕ ľῃ ꜛ Ŀ ꜚ ꜛ

                                                        
Ȑ5ȑ ṿ ̆ ȇ Ԋ Ȉ῏ԍ Ҭ ֲ ῍ ῤ ᵟ Ԋֲ̆ᵖ ȇ

ֲ ῏ԍ ȅҬ ֲ ῍ Ԋ῏ Ȇ ̂ѿ Ȉ̃̂ Ȑ2020ȑ18 ̃ 17 ľ

≢ ȁ ≢ Ԋ῏ ̆ Ŀ̆ ץ ȁ ≢

ᴪ ȇ Ԋ Ȉ 283 ̆ ҬӞᴪ Ȃ ᴆ ̆ᵖ

ѿ ᵬ ̆ Ԋ ᴆ ӥ ̆ ԍ ȇ Ԋ Ȉ ḱ Ҍ ̆ ץ

ԋ ӊ ῏ Ȃ 

Ȑ6ȑ ץ ֲ ҹᶛ̆2018 ⌠ 2022 ̆ ῒז ꜛ ᴆ 4 ᴆ̆№≢

2018 1ᴆ̆ ⱴ ꜛ ̕2019 1ᴆ̆ ⱴ ꜛ ̕2022 2ᴆ̆№≢ ḇ ⱴ ꜛ ̆ᵖ҉ץ

ᴆ ⱳ ҹ 0Ȃ 

Ȑ7ȑ ȇ̔ Ҋ ῒ₮ ĺĺץ G ҹᶛȈ̆ ȇ ף Ȉ2017 3 ̆

136 Ȃ 
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Ȃᵖ ꜛ ̆ ֲ №

ᴍ ̆ ȁ Ȃ ץ ̆ ԅ

ץ ꜛ Ḃ≠ ̆ᵖ ҉ֽ ꜚ ꜛ ῤ ῤ

Ȃ 

ῒԋ̆ ⱳ ᵞȂ Ҭ̆ ᴆ ӥҺ Ҋץ ̔̂ 1̃

Ԋֲ ֲ̂̕ 2̃ ῒ ῤ ף № ȁҙⱵףⱲֲ

̂̕ 3̃ Ԋֲ ῤ ף ֲ ף ֲ ̆ Ῥ ף ֲ Ԋֲ̕

̂4̃ ᴆ ̆ ≢ ᴆ҉ ľ Ҍ Ŀľ ֲĿ ̆

Ὲ Ȃ ᴆ ӥ Ҭ̆ ᶛ 70%̆ᵖ Ҭ

30% ⱳ̆ Ὲ Ȃ
Ȑ8ȑ ̆ ⱳ Ԋ ᴆ

ӥ ᶛ Ҍ Ȃ
Ȑ9ȑ 

ῒ҈̆ Ȃ Һ ңҩ ̆ῒѿ ԊⱵ ᵬ ̆

ֲ ’ ‰ ̆ᵖ ᵬֲ Ҍ ѿ

ҩ ԅ ̆ ץ ץ Ȃῒԋ ̆ ҹ ֲ

̆ Ғҙ ̆ ῒ ᵥ ᵬ ̆ ҍ ֲ

ֲ ᵬ҉
Ȑ10ȑ̆ ῤ Ҍֽ ȁ ̆Ӟ ᵥ

̆ ֓ Ӟ ⱴԅ Ȃ № ԍ ᵬ ̆

ᶏ ḱ ̆ӞҌᴪ⁞ № Ȃ 

ῒ ̆ Ȃ׆ ᵬ ̆ Ԋ ᴆ ӥ ѿ ѿң

ӊӄ
Ȑ11ȑ̆ Ȃ Һ ⌠ң ̔̂ 1̃ ȇ Ԋ Ȉḱ ̆╠ץ

Ԋ ᴆҬ ᴆ ᶭ Ȃ ╠ ᶭ Һ ᶭ ȇ῏ԍ

                                                        
Ȑ8ȑ ȁ ȇ̔ Ԋ ᴆ ľ Ŀĺĺ ԍľѿ ѿ Ŀ Ȉ̆ ֒

ֲ 2017 6 20 ̆https://www.dywfy.gov.cn/dywcourtweb/web/content?gid = 3814&lmdm=1028Ȃ 

Ȑ9ȑ ̆ ԍ № Ԋ ᴆ ӥ ̆ ⱬ ⌠ ⱬ └ Ȃ׆ ҩ

̆ῤ ҍ Ҍ ᴋᵥ ף Ὲ ᵬ ׆̕ ⱬ ̆ ̆ᵖ

ֽ̆ ҹ ῤ ᴆ Ҍ̆ ԍ ̆ ѿ Ҍ Ӟ ῤ Ȃ ̆ץ

҉ ľ Ŀ ῒ ֽҹѿ ԍ ԑ Ȃ 

Ȑ10ȑ ⌠ ȇ ֲ ῏ԍ Ԋ Ԋ ᴆҬ ӥ ֜ ֲ 1 000 ᾝ҉ץ ᵥ

₱Ȉ̂Ȑ2005ȑ ז 15 ̃̆ȇ ֲ ῏ԍ ≢ ᴑҙ ῤ Ⱳῃ ᴑҙ ӥ

₱Ȉ̂Ȑ2011ȑ ז 44 ̃̆ȇ ֲ ῏ԍ қ ҙῈ ҍ Ὲ ‰Ὲ ֟ ѿ

ѿ ∞‗ӥ ₱Ȉ̂Ȑ2002ȑ ז 47 Ȃ̃ 

Ȑ11ȑ ᴆ ̆ ľ ҹ 228 ̂ 7.6ҩ Ŀ̃̆ ᵖ ҩ ⌠

ᴆ ̆ ⱴ҉ ⌠ ᴆ ̆↕ Ȃ ῤ ȇ̔ Ԋ ᴆ ӥ

ӊ ĺĺץ S P ֲ ҹᶛȈ̆ ȇҬ῍ ᾴ Ȉ2020 3 ̆ 58 Ȃ 
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Ԋ Ԋ ӥ ӥῈ Ȉ̂ ȇ Ὲ Ȉ̃ ץ ҍῒז Ȃ

ҍ ֲ ԅȇ Ὲ Ȉ ̆ ̕ ֲ ⱴ

῀ȇ Ὲ Ȉ̆ ҍ ̆↕ ֲ ֲ Ῥ

̆ ̆ Ό Ȃ
Ȑ12ȑ̂2̃ Ԋ ᴆҬ Ὲ ̆ Ὲ

̆ ⌠ Ὲ ӥȂ ȇ Ԋ Ȉḱ

Ὲ ׆ 3ҩ ⁞ҹ 60 ̆ ץ Ὲ Ȃғ 2023

ȇ ֲ Ὲ ᵬȈ̆ ֲ Ὲ ᵬ ῃ

̆ 2024 1 1 ̆ ԅ ҉℮ Ὲ ֲ̆ ҌῬ℮

Ὲ ̆ Ὲ ῃ ℮ Ҭ ̂ ֲ Ὲ ̃̆ ⌠ ̂

̃̆ Ὲ ȁ ᴰ Ḃ Ȃ҉ץҽ Ὲ Ḃ≠ ̆

ᵖῈ ԍ ѿ ̆Ὲ ⁞ȁῈ Ḃ≠ Ҍ ᵬ

⁞ Ȃ 

҉׆ֽ № ̆ḱ ȇ Ԋ Ȉ 283 ⱴԅ ֲ Ҭ ֲ ῍

ῤ ῤ ̆ ⱴ ̆⁞ ꜛ ̆⁞

Ὲ ⱬ ̆ ץ ᵬ ҉ ⱬȂᵖ Ӟֽ ׆ ₮

Ҋ ⌠ ̆ ҉̆ Ԋ ᴆ ӥ

҉ Ҍ Ȃ 

三、涉外民商事案件诉讼文书送达困境的原因 

ᴆ Ҍ ̆ Ҍ Ҍ ӟ ̆ Ҭ ᾧ ҹ

ᵬҌ ֟ ̆ᵖ ῏ Ԋֲ ȁҌ

҈ҩ Ȃ 

（一）当事人配合度 

Ԋֲ Ҭ ῏ ᵖ ̆ ҹ Ҭ ԊֲḤ Ҍῃ

Ҍ ̆ᶛ Ԋֲ ȁ Ԋֲ Ȃ ῒ

                                                        
Ȑ12ȑ ṿ ̆ 2003 ֲ ԅȇ ֲ ⱲῈ ῏ԍ ֤ ȁ҉ ȁ қ ȁ ȁ

ֲ ᶭ Ὲ Ὲ Ҭ ῏ ₮ ꜛ ῏ Ȉ̂ ⱲȐ2003ȑ

297 ̃̆ ̆ ֤ ȁ҉ ȁ қ ȁ ֲ Ὲ ȁ Ὲ

ꜛ ᵬ ̆ ֲ Ὲ Ҭ ῏ ₮ ꜛ ӥ ῏ Ȃ ᶏ ̆ῤ

ҍ ȇ ֲ ῏ԍῤ ҍ ≢ ԑ Ԋ ӥ Ȉ ȇ ֲ ῏ԍῤ ҍ

≢ Ԋ ᴆ ԑ ӥ Ȉ̆ ῤ ҍ ӥ̆ ֲ

≢ ȁ ≢ Ȃ ԍҬ ֲ Ҍ ӥ̆

ֲ ̆ ̆ ̆ ֞ Ȃ 
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ֲҌ ̆ғῒ ῤ Ṝ̆ Ȃ
Ȑ13ȑ

Ҭ ₮ ֓ Ԋֲ ҙ֜ Ҭ Ҍ ᶫ ᵟ ̆ ӥ ⱳ ᵞ

’Ȃ ҉̆ Ԋֲ ̆ Ӟ ҩ ’̆

₮ΐ ̆ ╠ ԍῤ ӥҌ ⱳ Һ

̆ѿ ῤ ᶫ Ҍ ̕ԋ ̆ ֲ ̕҈ ̆

ֲȂ
Ȑ14ȑ ԍ ╠ ᴋ ̆ ԊֲҌ ’Ҋ̆

⌠ Ȃ ̆ Ạ ̆Һ Ԋֲ ӥ̆ᵖ

ֽ ѿ Ԋֲ ᵬ ̆ ԍ ѿ ҉ץ̆

ᵬ Ȃ 

╠̆ Ԋ ᴆ ӥ Ҭ̆ ‗ Ԋֲ ץ ̆

ⱴԅ ̆ᵖ Ⱳ ‗ ѿ Ȃ ץ ̆ Ҍ

ῃ ╠ Ҋ̆ ‗ ̆ ꞉ Ṥ ֜ Ҭ

ῤ ̆ ῒ ץ Ҭ ̆ Ҍֽ ץ

⁞ ᵬ ̆Ӟ ≠ֲ ≠ ץ ⌠

Ȃ 

（二）诉讼理念 

ᴆ ⌠Ҍ Ҍ Ȃ ҍᵣ└ ̆Ӟ

҉ Ԋ ᴆ ӥ ᶏ ᵞ ⱳ ᵞȂ ᶏ ᴆ

ӥ ̆Ӟᴪ ҈ҩҌ Ҍ Ȃ ╠

Ԋ ̆ ╠ └ ῒᴇṿ Ȃ

ȁ ҉ ԅ׆ Һӈ ԊֲҺӈ ̆ᵖ Ԋ Ҭׅ

Ḡ ԅ Һӈ ̆ ῒҬῖ ף ̔ ҹ ҹֽ̆ҹ

ӈⱵ̆ῒ Һ ԍḠ Ȃ 

↕ ԊֲҺӈ ̆ Ԋֲ Ҭ

Һ ᵬ Ȃ ̆ץ ԍľῈ ⱬĿ ҹ ̆ ↕

ᵬ Ԋֲ ῒ Ԋ ̆ ԍľ ֲĿ Ȃ ᵣ└ ╠ Ҋ̆

Ȃ ץ ῤ ֲ ҹᶛ̆ῤ ᴆ

                                                        
Ȑ13ȑ ׆ ֲ Ḥ ̆ῤ ԊֲҺᵣ ᴍ Ḥ ̆ Ғ

‰ Ҍ ȁ Ҍ ̆ ⱳ Ҍ 10%̆ ȁ ’ Ȃ

ֲ ȇ̔ ľ Ŀ̔ ῤ ԊֲҺӈ Ȉ̆ ȇῃ ҈

ԓ ᴪѿ ᵬ Ȉ̆ ḤῈᴧ ľ ֲ Ŀ2023 12 11 Ȃ 

Ȑ14ȑ – ȇ̔ ῤ Ԋ └ Ȉ̆ ȇֲ Ȉ2006 8 ̆ 81 Ȃ 



涉外民商事案件诉讼文书送达的困境与出路 

63 

ӥ ⱳ ᵞȂ
Ȑ15ȑ ̆ ӂ ̆

Ҭ ᵬҬ Ȃ
Ȑ16ȑ ‖ └ ᶏ̆ῤ

ҍ ꜛ Ȃ ԍῤ ҍ ӥ ̆ ᵌӍӞ ᵬ₮

Ȃ ̆ ᶏ ѿ ̆ῤ ҉ Ҍ Ӟᴪ ꜛ ⌠

ᵝ̆ ҍῒז Ҍ ꜛ Ȃ 

（三）法律适用 

ȇ Ԋ Ȉḱ ӊ╠̆ Ԋ ᴆ ӥ ⌠

̆ ḱ ╠ 2021 ȇ Ԋ Ȉ 274 4 ľ ֲ ῒף

ף ֲ ĿȂᵖ ΐ ңҩ ᴆ̔ῒѿ̆ ֲ

ғ ף ֲ̕ῒԋ̆ ֲ ף ֲ ῒף

Ȃ ңҩ ᴆ ΐ ̆ Ҭѿ Ҍ ̆ Ȃ

ȇ Ԋ Ȉḱ Ҭ̆ 274 4 ḱ ҹľ ֲ Ҭ ף

ֲ Ŀ̆ ѿ ֽ ԅ҉ ԋҩ ᴆ ̆ᵖׅ ѿҩ ᴆȂ ╠

̆ № ̆ ᴆ ̆ Ҍ ῒֲז ףץ

ҹ ̆ ץ ѿ ᵬ ֲȂ ץ ѿ ľ

⌠ Ŀ ̆ ḱ ‗ ⌠ ’̆ᵖ ‗Ҍ

ԅ Ȃ 

̆ ḱ ȇ Ԋ Ȉ ԅ ѿҌ ̆ 283 1 5ȁ6 Ҭ

ֲ Ҭ ֲ ῍ ῤ ᴑҙȁף ȁ№

ҙⱵףⱲֲ ̕ ֲҹ ֲȁ ֲ̆ῒ Ҭ ֲ ῍ ῤ ֲ

ῒז ᴋ ף ֲ Һ ֲ̆ғҍ ֲ ῒז ҹ῍ ̆ ֲ

ῒז Ȃ ֓ ꜚ ᶏץ ҌῬ ľ ῒף ף ֲĿ └̆ ⁞

ԅ ᵥ ₮ ѿ Ȃ 

ᵖ ֓ ֽֽ Ҍ ̆ ҹ Ԋ ᴆ ӥ ̆

Ԋ ᴆ ӥ Ҍ ԍ ᵥ ᵬ̆ ԍ ҉̆

̆ Ԋ ׆ Һӈ ԊֲҺӈ ̆ᵖ ׅ Ḡ Һӈ

Ȃ ѿץ ԊֲҌ ̆ ̆ ῒ ↕ Ȃ ԍ

̆ Ԋ ᴆ ӥ ᵬӞ ⱴԅ Ȃ 
                                                        
Ȑ15ȑ ̆ қ ᴆ ꜛ ⱳ Ҍ 30%̆ ҉ץ40% ᴆ Ό ȁ

ꜛ ׅ̆ Ὲץ ľᾷ Ŀ̆ ῒҬ ҉ץ90% ∞̆ Ԋֲ ҍ ≠ Ҧ Ȃ ֲ

ȇ̔ ľ Ŀ̔ ῤ ԊֲҺӈ Ȉ̆ ȇῃ ҈ ԓ

ᴪѿ ᵬ Ȉ̆  ḤῈᴧ ľ ֲ Ŀ2023 12 11 Ȃ 

Ȑ16ȑ ȁ ´ ȇ̔῏ԍқ ң ȁ Ԋ ∞ Ȉ̆ Һ ȇ̔ Ԋ Ȉ̂ 1 ̃̆

Ҭ └₮ 2004 ̆ 375 − 377 Ȃ 
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四、探索涉外民商事案件当事人的送达责任 

╠ Ҋ̆ ᴨ ̆ⱴ ῏ Ԋ ֲ ῀̆

ȁ ῏ ̆ ѿ ҉ Ҋ Ȃ
Ȑ17ȑҍ

̆ ױ ⌠̆ Ԋ ῒ ‗₮ Ҍֽֽ ԍ ̆ ҹ

ԍ ԊֲȂᵬҹ Ԋ Ҭ Һᵣ Ԋֲ ҉ᵌӍ ᵬҹ Ӟ̆ ᵬҹ̆

ῒ ᴋ̆ ҍ Ԋֲӊ ῏ ӊ № ↕ᵣ Ȃ

Ԋ Һӈ ԊֲҺӈ Ҋ̆ № ᾟ№ ľץ̆⌠ Ŀҹ

̆ ῏ Ԋֲҍ ȁ ᴋ ҉ № ↕̆ ҹ ‗ Ԋ

ѿ ₮ Ȃ
Ȑ18ȑ ԍ ̆ ױ ῃ ׆ץ ╠ ľῃ Ŀ Ҋ

₮ ̆ ԍľ ĿҊ Ԋֲ № Ԋ ᴋ ̆ ῒ ץ

Ԋ ᴆҬ̆ᴨᾢ Ȃ 

ᾢ̆ Ԋ ᴆҬ Ԋֲ ᴋ Ḇᶏ Ԋֲ Ԋ֜ ҹ̆Ḇ

Ԋ ꜚⱬȂ ֜ ̆Ҍֽ ⱬȁ

ⱬ ҍ֜ ̆Ӟ ԑ Ȃ ᴪ̆ ֜ Һᵣᴪ ȁ

ѿᴍ ȁ ᴆȂ ᴋ ῃ ̆↕ ֜ Һᵣ Ṝ̆

⌠ ̆ Ҋ ᵟ ȁ ̆ ӎ

̕ ᴋ № ⌠ Ԋֲ ҉̆ ֜ ҺᵣҌֽᴪ ֜

≠̆Ӟᴪ ᵥ ≠ ̆ ᵥ ѿ ̆Ḇᶏ

Ạ ‰ Ȃ 

ῒ ̆ Ԋ ᴆ ҹ ԊֲҺӈ Ȃ №

Ԋ ᴆ ӥ ҉ Ԋֲ ᴋȂ Ҭ̆

֜ ῤ ̆ ↕ ̆ҹ

ȁᵟ Ḥ Ȃ
Ȑ19ȑ ̆ ľ̆ ᴰ Ҍ

̆ ֓ ӥ ҉ Ŀ̆ ₮ ꜚ ӊ

ѿȂ
Ȑ20ȑ҉ץḤ ץ ₮̆ Ԋ Һ Ԋֲ ᴋ̆

̆ ₮ ’ғ ₮ ׅ̕ ̆↕

                                                        
Ȑ17ȑ ȇ̔ Ҋ ῒ₮ ĺĺץ G ҹᶛȈ̆ ȇ ף Ȉ2017 3 ̆

144 Ȃ 

Ȑ18ȑ ȇ̔ľ ҺӈĿҍľ ԊֲҺӈĿῬ ľץ̔ ĿҹҬ Ȉ̆ ȇҬ Ȉ2014 4 ̕ ȇ̔ľ

Ŀ̔ Ҭ Ԋ ѿҩ Ȉ̆ ȇ └ҍ ᴪ Ȉ2016 6 ̕Ῠ ȁ ᾥ ȇ̔ ҍ└ ̔῏ԍ Ԋ

№ Ȉ̆ ȇ Ȉ2017 9 Ȃ 

Ȑ19ȑ ȇ̔ľ ҺӈĿҍľ ԊֲҺӈĿῬ ľץ̔ ĿҹҬ Ȉ̆ ȇҬ Ȉ2014 4 Ȃ 

ȐG.013 1 010049
.01e[2b4>Te720 TD
0 Tc
<01d3>Tj
/TT6 1 Tf
0 T15e7145ee43.7<045a30a28230561d2.74 60b
<010032c72bbf>Tj
1b>5.7<1682d6>]TJ
5.2d7c
<14 Tc
[303b1245e52554d647fd>8<bb>8<04ea03.8a304be224104bb>]TJ
-44.2245e5250a2823022 030a5ee>8<4cee0101046a>89.
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Ȃ
Ȑ21ȑ Ԋ Ҭ Ԋֲ ӞҌᵞȂץ ҹᶛ̆

╠ Һ ᶭ ̆ᵖ Ԋֲ ף ̆ ץ ѿ

ѿ ̆ ԅ Ԋֲ Ȃ ȇ Ԋ Ȉ 179

̆ ҉ ̆ ט֜ ӥ ԍᵟ ҙ ̕ ֲ

ᵟ ҙ ̆ ӥ ᴪ ̕ ’Ҋ̆ӥ ҹ Ȃ
Ȑ22ȑ Ԋ

ῃ ӥ ȁ ̆ᵖ Ҍ Ҍ ғ

̆ ľ Ŀפ Ȃ
Ȑ23ȑ Ԋ № Ԋֲ ᴋ ץ Ԋֲ

╠ Ҋ̆ Ԋ ᴆ № ᴋ Ԋֲ̆ӞҌ ᾚȂ
Ȑ24ȑ

̆ץ ̆ ׆ Ҍ ῃ ᴋ̆ ᶏ Ԋֲ

ԅѿ № Һ ӈⱵȂ ץ ̆ ԍ ᴇṿҍ № ̆ ԍ

̆ Ԋ ΐ Ṣ ᴇṿȂ 

̆ Ԋ ׆ Һӈ ԊֲҺӈ Ҭ̆ Ԋ ҉Ӟ Һ

ӈ ԊֲҺӈ Ȃ ץ ̆ ľ ԊֲҺӈĿ Ҋ̆ Ԋֲ

Ҍ ̆Ӟ Ȃ ׂҹ ̆ ҍ Ԋֲӊ ῏

ӊ № ȁ ↕ᵣ ̆ ΐ └

Ȃ
Ȑ25ȑӞ ̆ ҉ Ҍ ̆ ԑ ̔

ԍ ᶫ Ḥ ‰ ̆ ↕ ֲ⌠ ᵥ Ȃ

                                                        
Ȑ21ȑ 1983 ׅ̆╠ץ Ғ ᴋ ֲ Ȃᵖ ԍ ῒז

̆ ₮ꜚ ≢ ֲ Ȃ ̆ ╠ȇ Ԋ ↕Ȉ 4(C)(2)

ҩֲ ץ 18 ғ Ԋֲ ֲ Ȃ ᴆҬ̆ ѿҩ Ғҙ ֲ

ӥ Ȃ ̵ ̷ Joseph W. Glannon ȇ̔ Ԋ Ȉ̂ 4 ̃̆ ̆ ȁ ȁ ´ ̆ ̆Ҭ

₮  2004 ̆  315 Ȃ ѿ Ԋ ᴆҬΐᵣ ᵥ ᵬ ̆ ץ ҹᶛȂ

֜ ӊ╠̆ ̕ ↕ ̆ ֲ ̆ ̆ ֽ

̆ ֽ ̆ ץ ꜚ Ȃ ̆

ӥҬ ֜ ̆ Ȃ ӥҬ ῤ ̔ ̆ ֲ ̆ ֲ

Ԋֲғ 18 ̆ ֲᵟ ̆ ̆ ֲ ȁᵟ ̆ ᵥ ̕

ῒֲ̆ז↕ ֲ ΐᵣ ̂ ≢ȁ ȁᵀ ȁῒז ̃̕ ̆↕

ץ Ȃ ῤ҉ץ ̆ ᵬҹ ᴆ ֜ Ȃ ׆ ԅ

֜ ӥ Ȃ How Legal Papers Are Delivered (Service), NYCOUTS.GOV, http://www. 

nycourts.gov/courthelp/GoingToCourt/service.shtmlȂ 

Ȑ22ȑ Ҁ ȇ̔ Ԋ Ȉ̆ ₮ 2016 ̆ 46 Ȃ 

Ȑ23ȑ ȇ̔ľ ҺӈĿҍľ ԊֲҺӈĿῬ ľץ̔ ĿҹҬ Ȉ̆ ȇҬ Ȉ2014 4 Ȃ 

Ȑ24ȑ № ᴋ Ԋֲῒ ᵌ ̆ 2022 12 29 ̆ қ ֲ Ὲ ԅȇ қ ֲ

῏ԍ ῤ ֲ Ԋ ↕ ̂ѿ Ȉ̃̆ ȁ Һᵣ ȁ ȁ

ӥȁ ↕ ₮ ȂῒҬ 6 ľ̔ῤ

Ԋ ᴆ̆ ץ ≢ ȁ ≢ ᶛ ≢ ȁ ≢ Ԋֲ ֜ ӥȂĿ 

Ȑ25ȑ ȇ̔ľ ҺӈĿҍľ ԊֲҺӈĿῬ ľץ̔ ĿҹҬ Ȉ̆ ȇҬ Ȉ2014 4 Ȃ 
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̆ ҹ ҉ Ҍ ̆ Ὲ ᴆ∞‗ ̆ ₮

Ῥ ̆ғ ľ Ŀ ԍ ῒ ̆ ῒ ≠

’̕ ↕ Ҍ Ȃ ̆ ̔ Ԋ ̆

╠ Ԋ Ӟ Ԋ Ȃ
Ȑ26ȑ Ԋֲ Һᵣ̆ ῏ ᴆ

ѿ ̆ Ҍֽ ̆Ӟ ֲ ҹ Ȃ ԍ ̆Ṣ

̆ Ҭ Ԋֲ № Ԋֲ Ҭ ₮

ᴋ̆ Ԋֲ ᴋ̆ Ԋֲ ⱬ ̆ ‗

Ȃ 

Ԋ ҉̆ ᴆ ӥ ҉̆ῤ Ҍ ԅ ῏

̆ ҉ қ 2011 ₮ ҽ ľ̔ Ԋֲ Ŀ 

ԅ ֽ ᴰ ̆ ᴆ Ԋֲ ⱬ̆ ԍ Ԋֲӊ ᴰ

ӥȁ ⱳ ̆ ҹ Ȃ
Ȑ27ȑ ╠ ң Ӟ ᵌ Ạ ̆

└ ԅȇ῏ԍ Ԋ ᴆ ӥ Ȉ̆

ԅ ̆⇔ ԅ ᴆ Ԋֲ ֜ ⱳ ԍ Ҭ̆ ‗ԅ └

Ԋ ᴆ ∞ ľ Ŀ Ȃ
Ȑ28ȑ 

ȇ Ԋ Ȉḱ Ҭ̆ ⱴ 283 1 10 ‗ Ԋ ᴆ

ӥ ѿҩ ̆ ľץ ֲ ῒז ̆

ᵖ ֲ Ŀ̆ ̆ ֲ ῒז Ԋֲ ῒז Ԋֲ

ף ҹףֲ ̆֞ Ȃ ҹ̆ץ ҹ ̆ ╠ ̆

ῒ Ԋ ᴆ ӥ ̆ ץ ҈ ̔ῒѿ Ԋ

ᴆҬ̆ Ԋֲ ̆ ץ Ԋֲ ҹף ̆ᵖ ╠ Ḥ

ӥȂ
Ȑ29ȑῒԋ ԍ ֲ ̆ғ ῤ ῒז ̆ ѿ Ԋ

ֲ ץ ⌠ ֲ̆ ֜ ̆ғ ֲ ̆ ץ

                                                        
Ȑ26ȑ ľ̔ └ ѿ ҉ ԅ ӊ ῏ ̆ № ԊⱵ ׆ ∞

ԊⱵҬ№ ₮ ̆ ҹ ꜛ ȁ ԊⱵȂĿ ȇ̔ Ԋ └ Ȉ̆ ȇ Ȉ2003 4 ̆

98 Ȃ 

Ȑ27ȑ ҉ қ ֲ ȇ̔ ᴆ Ȉ̆ ҉ қ ֲ ̆http://www.pdfy. 

gov.cn/pditw/web2011/xxnr_view.jsp?pa=aaWQ9NDY5MjkmeGg9MQPdcssPdcsszȂ 

Ȑ28ȑ ῖ 2016 6 ̆╠ ᶸ ֠ Ὲ Ҭ ҙ Ὲ 9 Ṣ

Ȃ ԍ Ҭ 6 ᵟ ҹ ғ̆ ᵬҹ ’ ԍ̆ ╠ ֜ ̆

ᶏ 9 ѿҩ ῤ ⱳ ⌠ ֜ ╠ ӥȂӊ ̆9 Ώԅ ҍ ӥ̆

⁞ԅ ̆ ԅ ∞ Ȃ ᴚ ȁ↔ ȇ̔╠ Ԋ ᴆΈ Ȉ̆ ȇ Ȉ2017 1

14 ̆ A06 Ȃ 

Ȑ29ȑȇ ֲ ῏ԍҹ ҕ ῃ ᵬ ᶫ Ⱶ Ḡ Ȉ̂ Ȑ2023ȑ16 ̃Ҭ

ҍ ↕ ̆ ₮ ᴨ Ԋֲ ↕ └̆ ҹ ȁ Ԋ ᴆ ӥ

ԊֲҺӈ ᶫ Ȃ 
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ҹ Ȃῒ҈ ԍ ֲ ̆ғ ῤ ῒז ̆

ֲ ץ ῒז Ԋֲ ̆ ץ ֲ Ԋֲ Ȃ 

五、涉外民商事案件诉讼文书电子送达的适用解释 

Ҍ ῀ ̆ ȁֲ ȁ ῀ֲ ̆ғ

⌠ԅ ҬȂᵬҹ ԍ ̆ ₮ ҹḂ≠ľ Ŀ

ľ Ŀ ᶫԅ Ḡ Ȃ ҕ ү ̆ 1996 4 11

̆ № ̂the Queen’s Bench Division of the Royal Courts of Justicẽ

Newman ̆ ᴶ Schilling & LomῈ ᴆ Ȃפ
Ȑ30ȑ

ҕ ҉ ѿҩ ᴆ ᴆȂ ̆ ᴆȁ Ḥ

Ḃ Ӟ ҹ №ֲ ҬҌ ѿ №Ȃ ԍ ѿ 2̆012

ȇ Ԋ Ȉḱ ̆ ҉ ѿ ̆ 87 ̂ ҹ 90 ̃̆

ľ ֲ ֲ̆ ץ ᴰ ȁ ᴆ ῒ ӥĿȂ

ҍӊ ̆2016 ֲ ῃ ѿ
Ȑ31ȑ̆ ̆

ҹ ᶫԅ Ȃ 

Ҭ ̆ ԅѿ ̆ᵖӞ ԅѿ֓

Ȃ ҉̆ Ҍ ᾥץ ̆ᵖ ΐᵣ ȁ

ᵥ ҉̆ ῤ ҳ ᵥ Ȃ ̆ ȇ

Ԋ Ȉḱ Ҭ ľᵖӥĿ ̆ Ԋ ᴆ ӥ ָӇ

̆ ľᵖӥĿ ╠ ᴋ ֲ ₮ ̆

ԍ ѿ Ȃ Ҋ Ҭ̆ ׅ Ȃ 

（一）涉外民商事案件诉讼文书电子送达之“送” 

Ԋ ᴆ ӥ 2012 ⌠ ̆p

Ҭ ԅ׆ ⌠ ῃ ̆ Ҭ Ҭ Ȃ

ץ қ ҹᶛ �201231׆̆ Ò
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Ḃ≠ ̆ ṕ ⱴԅ ᶏ Ȃ 

Ҍ ̆ ң ľԑ  + Ŀ Ҭ ̆ ῒ ԑ ₮ ̆҉

ѿ ҉ ⌠ ‗
Ȑ33ȑ̔ῒѿ̆ ԍ ̆ ҉ ץ

Ḃ ̆ ֜ Ҋ ȁ Ḥ ̆ ҹ Ḃ≠̕ῒԋ̆

ӞҌῬ ԍ Ғ ̆ Ḥȁ ȁ Ḥ Ḃ

ΐ̆ № ҍľ Ŀľ֤қĿ ̆ ľ Ŀȁ֤қ

ᴆ ҉ Ȃ
Ȑ34ȑ ȇ ֲ ҈ ῃ ֲ ѿ ᴪ 7676 ȈҬ̆

Ӟ ľҊѿ ̆ ץ ӥҬ ⱴ ḤȁQQȁ ȁᴰ

̆ Ԋֲ ĿȂ ҹ ᶏ ᶫԅᶭ Ȃ

Ӟ ̆ ȇ Ԋ ȈҬ ץ ̆ ԍ ץ

ԅҌ ԍ ᴆ ̆ ᾟ ץ Ȃ 

ȇ Ԋ Ȉ ḱ Ӟԇץ ̆ҌῬ └ԍ ᴆ̆

ᾟ ץ Ȃ ץ ̆ ᶏ ҉̆ Ԋ ᴆ

ӥ Ԋ ᴆ ӥ ҉ ѿ Ȃ

̆ᵖ ̆ ԍ ׅ ΐᵣ ’ΐᵣ№

Ȃ Ԋֲ ӊ╠̆ Ҭ̆ ԅ ȁ

Ḥ ̆ Ӟ ץ ̕ ̆ ̆

ԅ ӥ̆ ӥҬ ᶫԅ ȁ ̆ ץ Ȃᵖ

╠ ̆↕ Ҍ ᶏ Ȃ 

ҍ ⁞ ̆ᵖ ᴆ ӥ

Ҭׅ Ҋңҩ ̆ Ȃ 

ῒѿ̆ Ԋ ᴆ ӥ Ԋֲ ԍ Ⱶ ȁ

Ⱶ ᶫ ̂ ḤȁQQȁ ̃ Ȃ ҹ̆ Ԋ

ᴆ Ԋֲ ᶫ Ⱶ Ҭ Ⱶ ̆ᴨᾢ ҉ץ

̕ Ԋ ᴆ Ԋֲ ҉ץ ̆↕ ҉̆ Ⱶ

Ⱶ Ȃ 

                                                        
Ȑ33ȑ 2020   Ӟ ⌠ Ҭ ᴇṿ̆ ’ ‗ ֜

῏ ̆ ҹ ᵬ Ȃ ȇ̔ ̙ ꜛ Ȉ˻̆

ḤῈᴧ ľ Ҭ ֲ Ŀ2020 2 29 ̆
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ῒԋ̆ ꜛ Ȃ Ҭ̆ ҹ̆ ԍȇ

Ԋ Ȉ 90 ѿ ̆ ѿ ᵣȂ ҍ ⱳ

̆ ȁ ȁ ȁῈ ̆

Ȃ
Ȑ35ȑ ꜛҬ ᵣ ̆ 2020 3 1

ȇ̆ ֲ ῏ԍῤ ҍ ≢ Ԋ ᴆ ԑ ӥ

Ȉ̂ Ҋ ȇῤ ҍ ӥ Ȉ̃ ḱ Ȃḱ ȇῤ

ҍ ӥ Ȉ ̆ῤ ֲ ҍ ԑ

ӥ ̆ ῤ ҍ ꜛ ץ Ȃ

ң ȁ ῃ ȁ ȁ Ⱳ ̆ ῤ ҍ k



经贸法律评论 2024 年第 1 期 

70 

（三）“但书”在司法实务中的解释 

⌠ ╠ҹ ҕ̆ ҉Һ ᾛ ̆ ꞉
Ȑ37ȑ̆p ṿ ̆

2023 ȇ Ԋ Ȉ 283 1 10 Ҭ ѿҩľᵖӥĿ̆ ľᵖ ֲ

ĿȂ ̆ ֲ ̆ ԍҌ ᶛ ’Ȃ

҉̆ ԊⱵȂ ᵬҬ̆ ᵬ ̆ ῒ Ԋֲ

ᶫ Ḥ ’Ҋ̆ ᵬֲ ᴪ Ḥ

ץֲ Ȃ ӈⱵ ѿ ֲѿ ̆

↕ ҹ Ҭ֗ ‗ Ȃ 

ҹ̆ ᶏ Ԋ ̆Ӟ ԍ Ԋ ѿ ̆ ׆ Ԋֲ ̆

Ӟ ᵬ ’ № Ȃ ѿ ’Ҋ̆ ֲ ̆

ᵬ ̆ Ԋֲ ᶫ Ȃ ֲԇץ

̆ ᵬ ̆ ӊ╠ ֲ

Ȃ 

ֲ ̆ᵖ ֲ ̆ ׅ

Ȃ ῒץֲ ҹ ₮ ̆ ⌠ ̆ ץ

ῒז ԇץ Ȃ ֲ ̆ᵬ₮ Ԋ ̆

ᶫῒ ԇץ Ȃ ץֲ ҹ Ῥ ̆֞

ᶫ Ԋ ̆ ῒ Ȃ 

六、结语 

ⱵҬẒ ꜚ̆ᵖ ̆ ‗ ԅ Ȃ

Ԋ֜ ꜚ ̆ ᵥ Ҭ Ḡ ȁ ‗̆Ӟ ֗ ‗

Ȃ Ԋ ᴆ ӥ ҉̆ Ԋ ׆ Һӈ Ԋ

ֲҺӈ ‗̆Ӟ ᴪ ԇץ ‗Ȃ

Ԋ ∞ ⱵḠ ֜ ̆Ҍֽ ̆Ӟ ΐᵣ ҉ ⌠ᵝ

Ⱶ̆ץ ꜚ Ԋ Ⱶᵣ Ȃ ҉̆ ҹꜛ ⱬ Ȃ 

                                                        
Ȑ37ȑ ȇ̔ ҍ ֜ Ȉ̆ ȇ Ȉ2023 4 ̆ 22 − 23 Ȃ 
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The Dilemma and Solution of Service of Process in 
Foreign-Related Civil and Commercial Cases 

—From the Revision of Article 283 of the Civil Procedure Law 

LUO Tianxuan 
 

Abstract: The service of process in foreign-related civil and commercial cases not only has to face 

the difficulties that exist in the service of process on the mainland, but also suffers from the complexity 

of the procedure for assisting in the service, the difficulty of service, and the longer service cycle. It is 

affected not only by the willingness of the parties to cooperate, but also by the differences in litigation 

concepts between different jurisdictions and the imperfections of legal provisions. This amendment to 

the Civil Procedure Law added the connection point of confirmation of service in Article 283, which 

will release the pressure on mainland of Chinese courts to serve foreign parties, but the fundamental 

problem has still not been solved. It is necessary to redistribute the cost, responsibility and risk burden 

of service between the parties and the court in accordance with the partyism litigation mode, so that the 

parties can assume part of the civil service responsibility. At the same time, we should give full play to 

the efficient and convenient features of electronic service, solve the problems of service in 

foreign-related cases, and improve our ability to deal with disputes in foreign-related civil and 

commercial cases as well as our level of judicial service. 

Keywords: Foreign-Related Case; Service; Parties; Duty of Service 
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