
经贸法律评论 2024 年第 1 期 

106 

 

 

合同法与有过失规则的目的解释 
——以“过错”认定为中心 

 

吴志宇 
 

 

摘 要：合同法与有过失规则中过错的认定仰赖于对规则的目的解释。从合同法对当事人的

履行利益、信赖利益和固有利益的保护来看，与有过失规则有三项规范目的：敦促当事人通力合

作以助履行；指引当事人在合理信赖的基础上行事；保护当事人对相对方自我保护固有利益的信

赖。在规范目的指引下，与有过失规则中的过错可以类型化为三种：未能履行履约相关的协助义

务、未能在合理信赖的基础上行事、未能尽合理注意照顾自己的固有利益。在特定保护政策排斥

与有过失规则的规范目的时，与有过失规则的适用应进行目的论限缩。在法律技术上体现为过错

的否定，主要有两类情形，即受损方欠缺保护自身的能力、违约方相对于受损方更能避免损害的

发生。在前者中，可以适当降低合理注意的标准，否定过错的成立；在后者中，考虑受损方有时

依赖于相对方的知识经验，受损方与有过失成立应以相对方已尽相应的告知义务为前提。 

关键词：与有过失规则；过错；合理信赖；目的解释；检验义务 
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引言 

ȇҬ ֲ ῍ ῖȈ̂ Ҋ ȇ ῖȈ̃ 592 2 ԅ ҍ ↕̆

̆ ễ ץ ⁞ Ȃ ↕ ȇҬ ֲ

῍ Ȉ̂ Ҋ ȇ Ȉ̆ Ȃ̃1981 ȇ Ȉ 32 1

ҹҍ ↕Ȃ ᴋ ↕ӊҊ̆ҍ ↕ ѿ ҹץ

ҹҬ ᴋ№ ↕̆ ⌠ Ⱶ Ȃ 1999 ȇҬ ֲ ῍ Ȉ̂ Ҋ

ȇ Ȉ̆ ̃ ԅ ᴋ ׆↕ ⌠Ҥ ᴋ ȇ̆ Ȉ

32 Ҭľ Ŀ −
Ȑ1ȑ̆ҍ ↕ ҌῬ Ȃ₮ԍ ̆2012

                                                        
̵ᵬ Ҭ̆ ̷׃ Ȃ 

Ȑ1ȑ Ҭ̆ Ӟ ᴋҬ ҍ Ȃ1996 5 ȇҬ ֲ ῍ ̂ Ȉ̃

81 ľ̔ ԍ Ӟ ̆ ⁞ץ ᾧ ᴋȂĿ ᵥאל ȁ ȁ ȇ̔ Ҭ ῖ

̂ Ȉ̃̂ Ҋ ̃̆ ֤ ₮ 2017 ̆ 1970 Ȃ 

学科前沿 
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ȇ ֲ ῏ԍ ӯ ᴆ Ȉ̂ Ȑ2012ȑ8 ̆ ḱ

̃ 30 ԅ ԍӯ ᴆ ҍ ↕Ȃ ȇ Ȉ 174 Ȑ2ȑ

ҍ ↕ ӯ׆ ᴆ ⌠ ễ ᴆȂ
Ȑ3ȑ2020 ȇ ῖȈ ╠

Ҭ Ҋ ̆ ԅ ԍ ҍ ↕Ȃ ̆

↕ ̆ ҉ ҹ ľ Ŀ ̆ ᵥ Ḃ ҹҍ ↕

Ȃ ԍ ΐ ̆ Ԋ ӈ ӊҊ ̆

ᶭ Ȃ Ҭ̆ ҍ ↕ ҍ Ḥ Ὲ ↕

ҹ̆ ᶫ Ȃ
Ȑ4ȑҍ ↕ ᵣ ѿ ⱵԍῈ ̆

ᵖ ↕ ᴆ ҉ ̆ ‰ ҉Ȃ ↕̆ҍ ↕
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῀ ҹҺȂ Ṣ ҍ ↕Ҋ ễ └

̆ ῒ Ҭ ⌠ Ȃ
Ȑ9ȑ ҉ ӊҊ̆ҍ ↕ ԍ

Ȃ 

ҍ ↕ҍ Ḥ ↕ ӂ ӊ Ȃ ץ Ḥ ↕ᵬҹҍ

↕ ᶭ Ȃ ҹ Ḥ ↕̆ ῒ ҹ̂ venire contra factum 

proprium̃ ↕̆ ֲҌ ⱴ ֲ ễῒҍ Ȃ
Ȑ10ȑ ₮̆

Ҍ Ҍ ӈⱵ̆ᵖ ҹ ⌠ ̔ Ԋֲ ҹ

ῒ Ҍ῏ ӊ Ҍ ễȂ
Ȑ11ȑ 

ҍ ↕ҍῈ ↕ ֞Ҍӎ Ȃ ễ ҉ᵣ ԅ
Ȑ12ȑ̆ ҍ

↕ӊ ץ ѿ № ̆ ҹ № ֲ Ȃ ӊ̆

Ԉ ԍ ֲ ̆ ҹֲז ᴋ̆Ҍ Ὲ ↕ Ȃ׆ҍ

↕ ̆֞ Ὲ ӊᵣ Ȃ ∆̆ ῃ ῃ ̆

ֲ Ȃ
Ȑ13ȑ19ҕ ∆ ԅ ᵌ ҍ̆ ѿ

ῃ Ȃp Ҥ ↕ ḱ ̆ 20ҕ ₮ ҍ

ễ ᶛ№ Ȃ
Ȑ14ȑ Ӟ ԍῃ ῃ Ȃ

ᴚ ץ ԅ Ȃ
Ȑ15ȑ ȇ ῖȈ ԅ

ѿᴰ ̆ῒ 254 ῀ѿ ᶛ ễ ᴋ̆ ⁞ ễ ≠ֲ ễ ῃ

Ȃ
Ȑ16ȑ ᵌ ↕Ӟ ԍȇ ῖȈ ῖҬȂץ ᶛ ᴰף ῃ

ῃ № ӈ ̆ῒ Ὲ Ԋֲץ ѿҩ

ֲ ᴋ ҍῒ ᶛ Ȃ
Ȑ17ȑ 

ᵖ҉ ↕ ᵬҹҍ ↕ѿ ᶭ ̆ ῒҬ׆ ₮

҉ҍ ↕ ̆ ΐᵣ ῤ Ȃѿ ̆ Ḥ ҍῈ ↕

ҍ ῃ ễ ҹ̆ ҌῈ ̆ Ҍ ᵥ Ҋ ҹ

ҹ Ȃ Ḥ ↕ ̆ ԍҌ Ҍ ӈⱵ̆

                                                        
Ȑ9ȑ ҕ ȇ̔ Ȉ̆ ₮ 2018 ̆ 797 Ȃ  

Ȑ10ȑ Hans Adriani, Der Schuldbegriff in § 254 BGB, Deichert,1. Aufl. 1939, S. 28. 

Ȑ11ȑ Hans Josef Wieling, Venire contra factum proprium und Verschulden gegen sich selbst Source, Archiv für die civilistische Praxis 176 

(1976), S. 350. 

Ȑ12ȑ ↨ ȇ̔ Ḡ Ҋ ѿ ễȈ̆ ȇ Ȉ2019 4 ̆ 83 Ȃ 

Ȑ13ȑ ֹ ȁ ȇ̔᷅ Ҋ ҍ Ȉ̆ ȇ Ȉ2018 6 ̆ 37 Ȃ 

Ȑ14ȑ Emanuel G. D. van Dongen & Henriëtte P. Verdam, The Development of the Concept of Contributory Negligence in English Common 

Law, 12 Utrecht Law Review 61, 68 (2016). 

Ȑ15ȑ Bernhard Windscheid & Theodor Kipp, Lehrbuch des Pandektenrechts, Rütten & Loening, 9. Aufl.1906, S. 258. 

Ȑ16ȑ Dirk Looschelders, Die Mitverantwortlichkeit des Geschädigten im Privatrecht, 1. Aufl. 1999, S. 167. 

Ȑ17ȑ Reinhard Zimmermann, Limitation of Liability for Damages in European Contract Law, 18 Edinburgh Law Review 193, 213 (2014).  
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≠ ̆ ῃ ễӞҌ ҹȂ ∞ ᶭ ԍ

Ԋֲӊ ῏ Ȃ
Ȑ18ȑ Ὲ ↕ ̆ ҹ᷅ ↕ ̆

ֲ ῒ ӊ ̂casum sentit dominus̃̆ ֲזפ Ȃ
Ȑ19ȑ

ῒ ≢ӊ ̆ ῒ ҹᵥ ҍ

ễ⁞ Ȃ
Ȑ20ȑ ѿ ̆ ↕ᵬҹ ̂open-ended̃

Ȃ Ҭ ↕ᵬҹҍ ↕ ∞ ‰ ᶭ ̆ ᶏ

ễ ΐ ̆ Ȃ
Ȑ21ȑ Ҭ̆

Ḥ ҍῈ ↕ ̆Ḃ ľ ѿ Ŀӊ Ȃ
Ȑ22ȑ ԍ ̆ ҍ

↕ Ҍ ֽ Ḥ ҍῈ ↕̆ ҍ ↕ ӞҌ ԍ

↕̆ ΐᵣ № Ȃ 

（二）与有过失规则适用诉诸基本原则无益于处理价值冲突 

ᾝᴇṿ ᴇṿ ̆ᴇṿ‖ Ӟ ȇ̆ ῖȈᵬҹ Ԋ

ӞҌ ⌠ ᴇṿ Ȃ
Ȑ23ȑҍ ↕ӞҌᶛ Ȃҍ ↕

ľҺᵣ Ŀ Ẋ ӊ҉̆ Ԋֲ ᵝ Ẋ Ȃ
Ȑ24ȑᵖ Ҭ̆ ễ

≠ֲ ӈⱵֲ ᴪ ᵝ Ҍ ̆ҍ ↕ ễ ≠ֲ ≠ └Ḃ

Ҍ Ȃ ᴪ Ҭ ₮ ̆ҍ ↕ҹ

ᶫԅѿҩ ̆ ץ

№ ễȂ
Ȑ25ȑ ҉ ≠ԍ ⱬȁ Ғҙ

ԍ ᴨ ᵝ Ԋֲ̆ Ӟ ╝ ԍ ֓ ᵣ ẁ Ḡ Ȃ

↕ ԍ ᴋ ѿ Ҭ̆ ̆ ᷅

ṕ ̆Ҥ ╝ ԅ ẫ ῏ Ȃ
Ȑ26ȑ ̆ ҍ᷅ ̆ҍ

↕ Ԋֲ ҉ Ὲ ҍ Ḡ Ὲ ᴇ

ṿ‖ Ȃ 
                                                        
Ȑ18ȑ Reinhard Greger, Mitverschulden und Schadensminderungspflicht-Treu und Glauben im Haftungsrecht, Neue Juristische Wochenschrift 38 

(1985), S. 1130. 

Ȑ19ȑ Manfred Wochner, Einheitliche Schadensteilungsnorm im Haftpflichtrecht, 1. Aufl. 1972, S. 198. 

Ȑ20ȑ ᶃᾝ ȇ̔᷅ ҹ ễ ᴋ Ȉ̆ ᾝ ₮ Ὲ 2009 ̆ 218 Ȃ 

Ȑ21ȑ ҕ ȇ̔ Ȉ̆ ₮ 2018 ̆ 55 ̕ ᶃᾝ ȇ̔᷅ ҹ ễ ᴋ Ȉ̆ ᾝ ₮ Ὲ 2009

̆ 219 Ȃ 

Ȑ22ȑľ Ḥ Ὲ ↕̆ ԍ ᴋ ̆ ễ 10 000ᾝȂĿ ᴚ

ֲ Ԋ∞‗ӥ̆̂ 2023̃ 4002 ∆ 129 Ȃ 

Ȑ23ȑ ȁ ᴯ ȇ̔ ‖ ‗Ҭ ≠ ĺĺ׆ ⌠ ↕ Ȉ̆ ȇ └ҍ ᴪ Ȉ2012

1 ̆ 60 Ȃ 

〔24〕 ҆ѿȁ ȇ̔ ῖ ף ῏ Ȉ̆ ȇ ᴪ Ȉ2019 10 ̆ 119 Ȃ 
Ȑ25ȑ Law Commission, Contributory Negligence as a Defence in Contract (1st ed.), HMSO, 1993, p. 20. 

Ȑ26ȑ Daly v. General Motors Corp., 575 P. 2d 1162, 1181 (Cal. 1978). 
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҉ ᴇṿ‖ ҍ Ȃ └ ץ ᴪ

ꜚ ҹ Ȃ20ҕ ץ ̆ ᴪ ל ̆ Ӎ ᴪ

ץ̆ ᴪҹ ץ̆ ᴪᵬ ҹҬ Ȃ
Ȑ27ȑ ӊҊ̆ל

ӊѿӂ Ὲ ӊ ̆ ֜ Ԋֲ ⱬԊ ҉Ҍ ҉ ≠ӈ

Ⱶ Ȃ
Ȑ28ȑ ῖ ҉ľ Ὲ Ŀ Ḥ ҹ ̆ ֲ ԍ

̆ ḂҌᴪ ᴋᵥҌῈ Ȃ
Ȑ29ȑ Ὲ ↕῏ ΐᵣῤ ̆̓͂ № ̆

῏ ΐᵣ ̆ ῒ Ԋֲ ᴪ ̆ Ḡ ̆ ԅ ῖ

҉ Ὲ Ȃ
Ȑ30ȑ 

ⱴ ≢Ḡ ҉ ΐᵣᵣ ӊѿȂ ף ᴪҬֲ̆ױḤ Ғ Ҍ

ԅ ῏ ֲ̆ ױ ֟ Ҍԅ ῒ └ᵬ Ȃ
Ȑ31ȑ Ӟ ᶭ ԍ

Ȃ Ҭ̆ ѿ ᵣ Ḡ

̆ ҍ ↕ └Ȃ ᴍ Ὲ ҈

Ҭ̆ Ҍ ↕̆ҹ Ғҙ

Ḡ ӈⱵ ᶏץ̆ ⌠ ῃ Ḡ Ȃ
Ȑ32ȑ ҉

Ὲ ȁ҉ Ⱶ Ὲ Ⱶ Ҭ̆ ֟ ῃ

̆ ҍ ֙Ȃѿ ᷅ Ҭ ҍ ↕̆

̆⁞ ԅ ễ ̕ ԋ ԅ ̆ ԅѿ ҍ ̆

ῃ ễȂ
Ȑ33ȑ 

ᵖ ҉ Ὲ ᵬҹ └ҍ ↕ ᶭ ̆ῒ

҉ ΐᵣ ̆ɒ ᵥ Ҋҍ ↕ ⌠ └ȁ ᵥץ └ҍ ↕ Ȃ

ӊ̆ ↕ ץ ᴇṿ‖ Ȃ ѿ ԅ ҍ ↕

Ȃ 

二、合同法与有过失规则规范目的指引下过错的类型化 

ҍ ↕ᵬҹѿ ̆ῒ ᵣ ԍҹֲױ ҹ ̆

ױֲ ҹȂ
Ȑ34ȑҍ ↕ Ҭᵣ ԅ Ԋֲ ֓ ҹ ᴇҹ

                                                        
Ȑ27ȑ ȁ ȇ̔ Ҭ ף Ȉ̆ ȇ ף Ȉ2004 2 ̆ 39 Ȃ 

Ȑ28ȑ ȇ̔ Ȉ̆ Ҭ ᴪ ₮ 2014 ̆ 23 Ȃ 

Ȑ29ȑ ȇ̔ ף Ȉ̆ ₮ 1995 ̆ 20 Ȃ 

Ȑ30ȑ ȇ̔ȅ ῖȆ ῤ ᵣ Ȉ̆ ȇ ̂ ᴪ Ȉ̃2020 3 ̆ 19 Ȃ 

Ȑ31ȑ̵ ̷ ᾥ¥ ȇ̔ԋ ҕ ᴪ Ȉ̆ ̆҉ ₮ 2002 ̆ 137 Ȃ 

Ȑ32ȑ ֲ Ԋ∞‗ӥ̆̂ 2018̃ 0102 ∆ 9075 Ȃ 

Ȑ33ȑ ҉ ѿҬ ֲ Ԋ∞‗ӥ̆̂ 2016̃ 01 8445 Ȃ 

Ȑ34ȑ ȇ̔ Ȉ̆ Ҭ ₮ 2019 ̆ 18 − 19 Ȃ 
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ⱴҌ≠ ̆ ҉ ѿ ҹ ̆ ᵬ Ȃ ף Ҋ̆

ҹֲ ӈⱵ̆ ҹ Ҍ ҹ Ȃ
Ȑ35ȑ

ӈ҉̆ҍ ∆ץ ҹѿ ̂Verschuldengegensichselbst̃̆ ҹֲ

≠ Ȃ
Ȑ36ȑ ľӈⱵĿ ѿ ľҌ ӈⱵĿ̂Obliegeheit̃Ȑ37ȑ̆

ҍ ̂ ̃ ӈ ≢Ȃ
Ȑ38ȑ ԅҌ ᷅ ֲז ѿ ӈⱵ̆ ֟

ễ Ȃ╠ ↕ ≠
Ȑ39ȑ̆ ễ ֟ץ ̆ᵖ

ҹֲ ѿ Ҍ≠ Ȃ ⱴҌ≠ ≠ ᴇ̆

꞉ Ԋֲ ≠ ⁞ץ̆ Ȃ҉ ҍ ↕

Ӟ ᵣ Ȃ ԍ ̆ᵖῒ Ḡ ≠ Ȃѿ

ҹ̆ Ԋֲ ῒ ≠ ȁḤ ≠ ץ ≠ ̆ ꞉ Ԋֲ

Ḥ ֜ ҍ ᵬ
Ȑ40ȑ̆ Ӈ Ԋֲ ҹ ԍ҉ ֟ ԅҌ ̂undesirablẽ

̆ ᴇҹ Ȃ ҩ ӈ҉̆ҍ ↕ ץ ҹ ꜚ Ԋֲ

≠ ȁḤ ≠ ȁ ≠ Ȃᶭ №̆

Ȃ 

（一）未能履行履约相关的协助义务构成过错 

≠ ̆ҍ ↕ Ḇ Ԋֲ ᵬӈⱵ̆ ῏ ꜛӈ

Ⱶ Ȃ ҹ Ԋֲ ֜ ̂bargaiñ̆ ȂҌ ᵥ

̆ѿҩ Ԋֲ ⱬ ᵬ̆ ῒ֜ ῒ Ȃ

└ Ԋֲӊ ̂performatorỹ ҹץ Ḡῒ ⌠ᾟ№Ḡ Ȃ ̆

ѿ ԊֲҌ ̆ ῒ ӈⱵ̆ ꜛȁ ҹ

Ȃ
Ȑ41ȑ ȇ ῖȈ 509 2 ľ̔ Ԋֲ Ḥ ↕̆

ȁ ֜ ӟ ȁ ꜛȁḠ ӈⱵȂĿ ȇ ԋ Ȉ

205 Ӟ ҹ̆ Ҍ ꜛ Ḥ ↕Ȃ ꜛӈⱵ

̂ ӈ҉ ̃ ̆ᶏ Ҍ ᵬ ѿ Ԋֲ ễ ᴋ̆֞ ֟ ≠ԍ

                                                        
Ȑ35ȑ ȇ̔ ᴋ ↕̔ ҈ +ῐȈ̆ Ҭ └₮ 2000 ̆ 253 Ȃ 

Ȑ36ȑ Karl Larenz, Lehrbuch des Schuldrechts, Allgemeiner Teil, C. H. Beck, 14. Aufl. 1987, S. 541. 

Ȑ37ȑ ȇ̔ ễ҉ ҍ Ȉ̆ ȇ פ ℮Ȉ2016 4 ̆ 8 Ȃ 

Ȑ38ȑ ԋ Һ ≢ ̆╠ ֲזץ ≠ ҹ ̆ ץ ≠ ҹ Ȃ ȇ̔᷅ ᴋ№ ĺĺ᷅

ễ ᴋ ֲ№ ѿ Ȉ̆ Ҭ ֲ ₮ 2009 ̆ 315 Ȃ 

Ȑ39ȑ ȇ̔ ễ҉ ҍ Ȉ̆ ȇ פ ℮Ȉ2016 4 ̆ 8 Ȃ 

Ȑ40ȑ ≠ ȇ̔ ҍ ꞉֜ Ȉ̆ ȇ Ȉ1996 3 ̆ 93 ̕῏ ȇ̔ Ҭ ≠ Ḥ ≠

Ȉ̆ ȇ Ȉ2010 1 ̆ 108 Ȃ 

Ȑ41ȑ Ariel Porat, Contributory Negligence in Contract Law: Toward a Principled Approach, 28 University of British Columbia Law 

Review 141,144 (1994). 
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Ȃ
Ȑ42ȑ╠ ῖ ᶛ Ҭ ⱬӈⱵȂ ֲᶭ ᶛ

Ḥ ↕ ⱬӈⱵ̆ᶛ ȁ ᶫ ȁ ᶫ ̆ ԍ

ⱬ ֲẢ ȁ ̆ ễ ᴋȂ
Ȑ43ȑ 

ᵖ ꜛӈⱵ ֟ ᴋ̆ ꜛӈⱵ ≠ Ҧ

⁞ Ȃ ҩ ӈ҉̆ҍ ↕ ᵬҹ ꜛӈⱵ Ȃ

҉ ᶛ Ȃȇ Ὲ Ȉ 80 ҹ ҍ
Ȑ44ȑ̆

Ӟ ԅ Ԋֲ ᵬ ӈⱵ
Ȑ45ȑ̆ Ҍ ᵬ ҹ ễ

Ȃ ҉ ῖ ∞ᶛ Lesmeister v. Dilly Ȃ Ԋֲ ԅ Ữ ד ̆

ד ̆ᵖ Ҭ̆ ץ ԅ ̔ ẁṕ

҉ ᵬҙ̕ Ҍ ’Ҋ ᶷ ̕ ᶷ

̆ᶏ Ҧ Ȃ ԅ ↕№ ԅ ễȂ
Ȑ46ȑ ӂҌ ᵬ

ễ⁞ ᶛȂ 

҉ ̆ Ԋֲ ῒ ꜛӈⱵ̆ץ ≠ ̕ ꜛӈ

Ⱶ̆ ễ ᴋ̆ ᵣ ҹ ễ ⁞ Ȃ ҹȇ

ῖȈ 592 2 ҍ ӊѿȂ╠ ↕ ῀ȇ ῖȈ 592 1

ῤȂ
Ȑ47ȑ ԍҍ ԍḆ Ԋֲ ꜛӈⱵץ ῒ ≠ Ҍ̆

ᵬӈⱵḂ ҍ ↕ Ҋ Ȃ҉ Ӟ Ҭ ⌠ԅ ̆ ȇ ῖȈ

ӊ╠̆ ҍ Ҍ ᵬ ҹ ῏ ̆ ҍ ↕⁞

ễ Ȃᶛ ȁ Ὲ ḱ Ҭ̆

ᵖ̆ט֜ ḱ Ҭ̆ ḱ Ȃ ∞‗ ễ ⁞

20%ȂȐ48ȑ Ҭ ḱ Ḃ ҹ Ҍ ᵬ̆ Ȃ ȇ ῖȈ

ӊ ̆ Ӟ ԅ ᵌ Ȃᶛ ҍ

Ҭ̆ Ⱳ ₮ΐ ῏ ӈⱵ̆ ᶏ Ⱳ

̆ 30% ᴋȂ
Ȑ49ȑ 

                                                        
Ȑ42ȑ Samuel J. Stoljar, Prevention and Co-operation in the Law of Contract, 31 Canadian Bar Review 231, 232 (1953). 

Ȑ43ȑ ȇ̔ ֲ ⱬӈⱵĺĺץ ҹṢ Ȉ̆ ȇ Ȉ2014 5 ̆ 107 − 108 Ȃ 

Ȑ44ȑ Schwenzer Ingeborg, Commentary on the UN Convention on the International Sale of Goods (CISG), 3rd ed., Oxford University Press, 

2010, p.1044 − 1045. 

Ȑ45ȑ Thomas Neumann, The Duty to Cooperate in International Sales:The Scope and Role of Article 80 CISG, 1st ed., Sellier European 

Law Publishers, 2012, p.110. 

Ȑ46ȑ Lesmeister v. Dilly, 330 N.W. 2d 95, 102 (Minn.1983). 

Ȑ47ȑ ȇ̔ ễ └ ↕Ҭҍ ↕ ᵣ ᵝȈ̆ ȇ Ȉ2023 3 ̆ 43 − 44 Ȃ 

Ȑ48ȑ ֲ Ԋ∞‗ӥ̆̂ 2019̃ 0481 ∆ 7416 Ȃ 

Ȑ49ȑ ֲ ᴚ ᾥ № Ԋ∞‗ӥ̆̂ 2022̃ 40 89 Ȃ 
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（二）未在合理信赖的基础上行事构成过错 

Ḥ ≠ ̆ҍ ↕ Ԋֲ Ḥ ҉ ꜚ̆ Ḥ

҉ Ԋ Ȃ Ԋֲ ‰ ֜ ֜ Ҭ̆ ᴪ ₮Ḥ ȂḤ

Һ ҈ ̔ ̂out-of-pocket costs of performance ȁ̃

̂non-performance out-of-pocket costs̃ץ ᴪ ̂opportunity costs Ȃ̃Ȑ50ȑᵬҹ ≠

₮̆Ḥ ѿ ҹ ≠ ‖ Ȃ ѿ Ԋֲ ᾛ ̆Ḥ

Ҍ ‖ ⌠ ̆ Ḥ Ḃ ҹľ Ḥ Ŀ̂ detrimental reliance Ȃ̃Ȑ51ȑҹ

ԅ ꞉֜ ̆ ף ԅ Ḥ ≠ Ȃ
Ȑ52ȑ ѿ Ԋֲ ᾛ

̆ ᶏ Ԋֲ ⌠ҍᾛ ᵬ₮ ╠ѿ ̆ᶏ ₮ט

⌠ ễ̆ץḠ Ԋֲ Ḥ ≠ Ȃ
Ȑ53ȑ 

ᵖ Ḥ Ḡ Ȃ Ḥ Ḥ ≠ ̆ Ԋֲ Ḥ Ҍ

↕̆ ῏ ӊ Ȃ
Ȑ54ȑ ֒ ₮ ̆

ᾛ Ḥ Ҍ ᾛ ֲ ⱴ ᴋ ̆ ‰ᵬҹ ̆

‰‗ ԅᵥ Ḥ ⌠Ḡ Ȃ
Ȑ55ȑҌ Ḥ Ҍֽ ᵣ ֲ ӊ ̆ ᴪ

Ȃ Һӈ ̆ ӊԊ ῏ Ȃ ѿҩ̆ױ

ֲ Ҍ ѿץ ῒ Ȃ ҹ ̆ҩֲҌ Ҍ ̆ Ӈῒ

ӈ ῒ Ȃ
Ȑ56ȑ ᾛ Ḥ Ҍ Ḡ ֲ̆ Ӟױ ᾛ

ῒ֜ Ȃṛ Ḥ Ḥ׆ Ҭ ≠ ̆ ҹ

Ԋֲ ֟ Ȃ ̆Ḡ Ḥ ҹԅ ꞉ֲױ ԍᾛ ᴪ

̆Ҍ Ḥ Ҍ ꞉ ῤȂ 

҉ ̆ Ԋֲ Ḥ ҉ Ԋ̆ Ҍ Ḥ ⱴ ᵣ

ҹҍ ↕ ễ ⁞̆ Ḥ Ḃ Ȃ ᴆҬ

ᵣ Ȃ ѿҩ Ҭ̆ ֜ Ҭ ӈⱵ̆

ҹ ’Ҋׅ ̆Ҧ ҍ ҈ֲ ᴪ ֟

Ȃ
Ȑ57ȑ ҹ Ḥ Ҍ ̆ ῒ ̆ ⁞ῒ

ễ Ȃ ᵌ ̆ ῌ Ὲ Ҭ̆ ץ֞ Ḥ

                                                        
Ȑ50ȑ̵ ̷֠≠¥ ȇ̔ ҍ Ȉ̆ ȁשּׂ ̆Ҭ ₮ 2004 ̆ 13  ҊȂץ

Ȑ51ȑ̵ ̷֠≠¥ ȇ̔ ҍ Ȉ̆ ȁשּׂ ̆Ҭ ₮ 2004 ̆ 13 Ȃ 

Ȑ52ȑ ≠ ȇ̔ Ҭ Ḥ ≠ ễȈ̆ ȇ Ȉ2019 6 ̆ 120 Ȃ 

Ȑ53ȑ̵ ̷֠≠¥ ȇ̔ ҍ Ȉ̆ ȁשּׂ ̆Ҭ ₮ 2004 ̆ 163 − 164 Ȃ 

Ȑ54ȑ ≠ ȇ̔ Ҭ Ḥ ≠ ễȈ̆ ȇ Ȉ2019 6 ̆ 121 Ȃ 

Ȑ55ȑ P. S. Atiyah, Promises, Morals, and Law, Clarendon Press, 1982, p. 68. 

Ȑ56ȑ Kuklin Bailey, The Justification for Protecting Reasonable Expectations, 29 Hofstra Law Review 863, 868 (2001). 

Ȑ57ȑ ֲ Ԋ ӥ̆̂ 2009̃ 504 Ȃ 
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ץ ҹ ̆ ≠ ̆ ҍ ↕⁞ ԅ

ῒ ễ Ȃ
Ȑ58ȑ Ҍ ӈⱵ ̆ῒ ֞ Ȃᶛ ̆ ᴆ

̆ ᴆ ӊ╠̆ Ḥ ᵬ ₮ ̆ ̆

₮ Ḥ ≠ ễ ӊ Ȃ
Ȑ59ȑ 

（三）未采取合理注意照顾自己的固有利益 

≠ ̆ҍ ↕ Ḡ Ḡ Ḥ ̆

֟ ֲ Ȃ ≠ ᴋᵥ Ԋֲ ֣ ֲ ȁ ҍ ט

῏ ≠ Ȃ
Ȑ60ȑ ҉̆ ≠ Һ ⱴ ҍט ̂Ḡ ̃ӈⱵ ̆

҉ ṽ ֲ ≠ ӊ᷅ ̆ Ӟ ᷅ ᴋ ᴆ̆ ҍ᷅ ễ

Ȃ
Ȑ 61ȑ Ṣꜛ᷅ Ȃ᷅ ҉ ľḤ ↕Ŀ̂ Der 

Vertrauensgrundsatz̃̆ ԍ ⱴ ֲ ֲ Ḡ ⱬ Ḥ └֜ ῃӈⱵ

Ȃ
Ȑ62ȑѿ ױֲ̆ Ḥ ֲז Ḡ ҉ ꜚ̆ ԍ Ḥ ֲ

Ῥױ ̆ ᾧ ֓ΐ ҹȂ ֲז ҹḆ

ԅֲױΐ ᴪ Ḥ ̆ Ҍ ҹֲ ӈⱵץ

Ḡ ֲז ≠ Ȃ
Ȑ63ȑ 

҉ ҍ᷅ ֜ Ȃ ᴪ№ Ҭֲ̆ ױ ᵬ̆

Ḥ ץֲז ӊ ῏ Ȃ
Ȑ64ȑ ῏ ᴪ№ ῖ ҉̆

Ḥ ᵬҹѿ Ӟῤ ԅ ̂֜ ̃῏ №Ȃ
Ȑ65ȑ ῏ Ҭ̆ҹԅ

֜ Ḃ ҍ ᵬ ̆ ԊֲẊ ᴪ ≠ ̆Ḃ

῏ ̆ ῒ ≠ Ȃ Ḃ ѿ Ԋֲ ̆

̆ Ӈ ᴋ ⁞ ̆ ↕҉ ᴪ№ ӊҊ Ḥ ⌠ҹ₡Ȃΐᵣץ

↕̆ῒ ᵣץ ҹ ↕̆֞ ᵣץ ҹҍ ↕̆ ᴪ ễ ⁞ Ȃ

֞ Ḡ Ḥ ӊ Ȃᶛ ↔ Ὲ Ҭ̆ ӗ

ῃḠ ӈⱵ̆ ᶏ ᴴ̆ᵖ ῃ ̆ ↕ ễ

                                                        
Ȑ58ȑ Ҭ ֲ Ԋ∞‗ӥ̆̂ 2021̃ 08 988 Ȃ 

Ȑ59ȑ ≠ ȇ̔ Ҭ Ḥ ≠ ễȈ̆ ȇ Ȉ2019 6 ̆ 121 Ȃ 

Ȑ60ȑ ȇ̔ Ḡȁⱴ ҍט  ṽ ↕ ט Ҭ ≠ ễȈ̆ ȇҬ Ȉ2015 5 ̆

1127 Ȃ 

Ȑ61ȑ ꞊ ȇ̔ ֲ ӊ Ȉ̆ ȇ Ȉ2017 2 ̆ 61 Ȃ 

Ȑ62ȑ ´ ȇ̔֜ ῃӈⱵ Ȉ̆ Ҭ ֲ ₮ 2008 ̆ 81 − 88 Ȃ 

Ȑ63ȑ ȇ̔᷅ ҉Ḥ ↕∆ Ȉ̆ ȇ қ ᴪ Ȉ2007 4 ̆ 190 Ȃ 

Ȑ64ȑ̵ ̷ ¥ Ҁῤᾥ ȇ̔ ῖҍҬ Ȉ̆ ȇ ῖȈ̆ ᵠ ̆ ₮ 2004 ̆

9 Ȃ 

Ȑ65ȑ ľ̆₄ ̆ ѿ׆ ⱬ ̆ ⱬ ԍ ᴪĿȂ ̵ ̷ ¥ ̔

ȇ ᴪ№ Ȉ̆ қ ̆҈ ӥ 2013 ̆ 169 Ȃ 
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⁞ Ȃ
Ȑ66ȑ Ҭ̆ ֲ Ḥ ӗ ᴪ ῃ Ḡ ̆ ӗ

Ạ ̆ῒ Ҍ≠ Ȃ ̆ Ҍ ҩ Ҭ ֲ Ḡӗ

ῃ Ȃ 

三、合同法与有过失规则过错的否定——目的论限缩的路径 

҉ ̆ ҍ ↕ Һ ҈ҩ ̔ Ḇ Ԋֲ ᵬӈ

Ⱶ̆ Ԋֲ Ḥ ҉ Ԋ̆Ḡ Ḡ ⱬ Ḥ Ȃ҈ҩ

ꜚ ̔ ῒ ᵬӈⱵȁ Ḥ ҉ ꜚȁ

Ḡ ≠ Ȃ ҩ ӈ҉̆ҍ Ἕ Ҋ

ֲ Ҍ ֓ ꜚȂ
Ȑ67ȑ ԍ ֓ Ḡ ≠

Ḡ ≠
Ȑ68ȑ ҉̆ ӈȂ ӊ̆ ֓

’Ҋҍ ↕ ⌠ └̆ ץ ҹң ̔ ⱬ ȁ ҍ

ⱬ Ȃ ֓ Ҭ̆ ҍ Ḡ Ȃ 

（一）与有过失规则的目的论限缩：过错认定与特殊保护政策的协调 

ѿ Һ ҍ ֲ Ҍ ῃ Ԋ ҹ ⱬֲ ҍ ῏Ȃ ֲ ל ᵣ

ԍḠ ≠ ⱬ҉ ⌠ Ḡ Ȃ ֲ Ҍ ῃ Ԋ ҹ ⱬֲҌΐ

ᾧ ӊ ≢ ⱬ ⱬ
Ȑ69ȑ̆ ᶏ ҍ ↕ ᴆҌ ̆ ↕Ȃ 

ȇ ῖȈ ԅ ֲ Ȃ ֲ Ҍ Ҭ̆ҍ ↕

⌠ └Ȃῒѿ̆ ֲ ҍῒ ȁ ⱬ ᾛ ̆ Ḃ≠

ӯ ȁ ӥ ӯ ӥ Ȃ
Ȑ70ȑᵖ Ҭ ֟

̆ ֲ ∞ Ḃ≠ ΐ

̆ Ҭ Ḡ Ȃῒԋ̆ ֲ ץ ҹ ≠

Ԋֲ̆ Ҍ ӈⱵ ҍ Ȃ ≠ ѿ ҹֲҌ ῒ ҹ ҉

ӈⱵ
Ȑ71ȑ̆ ҍ Ḡ ≠ ľӈⱵĿӊӈ ҍῒ Ȃ

ֲ ≠ Ҭҍ ̆ ľ ≠ Ŀ ∞ Ȃῒ҈̆ ֲ ̆

ֲ ץ ҹѿ ԊֲȂҽ ץ ̆ҍ ֲ ȁ ⱬ

֟ ̆ Ҍ ҍ ȁ ⱬҌ ̆ҹԅ

                                                        
Ȑ66ȑ қ ֲ Ԋ∞‗ӥ̆̂ 2012̃ ∆ 309 Ȃ 

Ȑ67ȑ Francis H. Bohlen, Contributory Negligence, 21 Harvard Law Review 233, 241 (1908). 

Ȑ68ȑ Ellen M. Bublick, Comparative Fault to the Limits, 56 Vanderbilt Law Review 977, 999 (2003). 

Ȑ69ȑ ῐ ȇ̔ ễ Ȉ̆ ҈ ӥ ᴍ Ὲ 2008 ̆ 685 Ȃ 

Ȑ70ȑ ↔ ȁ ȇ̔ Ԋ ҹ ⱬֲ ӊ ⱬĺĺҌ ֲ Ȉ̆ ȇҬ ᴪ Ȉ2015

3 ̆ 67 Ȃ 

Ȑ71ȑ ȇ̔ ↕Ȉ̆ ֤ ₮ 2014 ̆ 312 Ȃ 
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ֲ Ҍ ῃ Ԋ ҹ ⱬֲ Ḡ ̆ ῒҌΐ ᾧ ӊ ≢ ⱬ

ⱬȂ 

̆ ף ֲ ҍ ̆ ֲ └ Ԋ ҹ ⱬֲ

ễ Ҍ ⁞ Ȃ ף ֲ Ҭ ᵝ ᵌԍף ֲȁᶏ ֲ

ꜛֲ̆ᵖ҉ ꜛֲ ҍ ף ֲ Ҍ

Ȃѿ ̆ ף ҹḠ ֲ Ҍ ῃ Ԋ ҹ ⱬֲ ̆ Ҍ

ӊ Ȃ ֲ Ḡ ᴨᾢԍḠ Ԋֲ Ḥ ̆ ᶏῒֽ Ҍΐף ӊ ҹ

̆ Ḡ ל ᵣӊ Ȃ
Ȑ72ȑ ѿ ̆ ף Ӟ ᴋȁ Ȃ

Ҭׅ ֲ ף ֲҍ ⁞ ễȂ

Ⱶ Ҭ̆ Ḡ ̆ ԅ Ⱶ Ҭ ῃḠ

ӈⱵ̆ᵖ ֲ ֲ ӈⱵ̆ ҍ ̆

ễ ⁞ Ȃ
Ȑ73ȑ ⱵẠ Ȃѿ ̆ Ạ ᶏ ⱴ ֲ

ӈⱵ̆ ⱴ ֲ ῃḠ ӈⱵ Ḃ ̆Ӟ ֲ ῃ

ᴋ̆ ᴪ ҺӈȂ ѿ ̆ Ạ Ӟ ӈⱵ Ҍ ῃ

Ԋ ҹ ⱬֲ ῃ Ḡ ̆ ֲҌᴪ ҹῒ ễ ⁞

ӈⱵȂ
Ȑ74ȑ ԍ ̆ ף ֲ Ҍ ҍ ̆ ӂҹḠ Ҍ ῃ Ԋ ҹ

ⱬֲ └ҍ ↕ Ҭ ӊӈȂ 

ԋ Һ Ḡ ⱬ ̆ Ԋֲӊ

Ḥ ᶏ̆ ᴨל Ḡ ѿ ≠ Ȃɒ ‗ ẫ ̆

ֲ Ḡ ֲ ≠ Ȃ
Ȑ75ȑ ᴨל ῒ Ḡ ѿ

̆ └ҍ ↕ Ȃ
Ȑ76ȑ 

̆ └ Ὲ Ȃ ľ ֲ ῒ Ŀ ӊҊ̆

ԅ ≠ ᶭץ ᴨל Ḥ ׆̆ Ḡ׆ ≠ ľ

ĿҬ ₮ ̆ ῒ ῒ ӎ ῏ ᵬ₮ ‗ ̆ Ҍ ׆ Ȃ

Ӟ ľ Ҍ ֲ Ŀ̂Lex non cogit ad impossibiliãȐ77ȑ ᴋ Ҭ ᵣ Ȃ
Ȑ78ȑ

                                                        
Ȑ72ȑ ȇ̔ ҈ֲҍ ҍ ễӊ⁞ᾧȈ̆ ȇ ӈȈ1971 1 ̆ 190 Ȃ 

Ȑ73ȑ ῐ Ҭ ֲ Ԋ∞‗ӥ̆̂ 2009̃ 137 Ȃ 

Ȑ74ȑ ȇ̔ ҍ ᴋȈ̆ ȇ Ȉ2014 1 ̆ 144 Ȃ 

Ȑ75ȑ Larry Garrett, Comparative Fault in Legal Malpractice and Insurance Bad Faith: An Argument for Symmetry, 21 The Review of 

Litigation 663, 666 (2002). 

Ȑ76ȑ Ellen M. Bublick, Comparative Fault to the Limits, 56 Vanderbilt Law Review 977, 999 (2003). 

Ȑ77ȑ ȇ̔⅝ Ȉ̆ ₮ 2003 ̆ 218 Ȃ 

Ȑ78ȑ ȇ̔ Ԋ ≠ Ҭ ĺĺ᷅׆ ҹ ⱳ № Ȉ̆ Ҭ 2004 ᵝ ̆

66 Ȃ 
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ҍ ↕ Ҍ≠ ѿ ӈ ľ ᴋĿ̆ ľ ᴋĿ

Ԋֲ ‗ ȁ ҉ ̆ ↕Ḃ ֲ Ȃ
Ȑ79ȑ ӊ̆

Һ‗ ӊ ľ ᴋĿȂ
Ȑ80ȑ ≠ ᶭ ᴨל Ḥ ̆ ᴨ

ל ῒ ᶫḤ ̆ Ḡ ≠ ԍ Һ

‗ ҹ̆ ľ ᴋĿ Ȃѿҩ ̆ ᴨל ῒ ᶫḤ ̆

ׅ ҍ ӊ ̆ ᶫľḠ Ŀ ∆ ⱬ Ȃᶛ

Ẋ Ὲ №Ὲ Ⱶ Ҭ̆ ҍ

Ⱶ ̆ ҬҌ ꜚ

̆ᶭ ̆ Ҭ ṕ ᴴ̆ ̆

Ⱶ ȁ ҬҌ ’̆ ̆⁞

ᴋȂ
Ȑ81ȑ 

Ḡ ⱬ ҹ ̆ ѿ ѿ ≠ Ḡ ӈⱵȂ ᵣ

ԍץḠ ≠ ҹҺ ӈⱵט ̆ῖ ׃ Ȃ ≢ ῏ ᶏ ѿ

Ԋֲ ≠ ԍ ѿ ӈⱵ ӊῤ̆ Ḡ ѿ ≢Ḥ ̆

ῒҍ ̆ ↕ ᴪ⁞ Ḡ ӈⱵ Ȃᶛ ֲ

Ҭ̆ ṕ ᴴȂ ҹ ׃ ҹȁ׃ ҉ Ҍ

̆ Ҍ ץ ҹ ῒ֞ Ȃ
Ȑ82ȑ 

（二）合同法与有过失规则目的论限缩中否定过错的实践进路 

׆ ̆ ҬҌ ץֽ Ḡ ҹ ҍ

↕ └̆ ΐᵣ ̆ Ȃῒ Ҭᵣ ҹң

Ȃῒѿ̆ ᵞ ‰̆ᶏ ҍ ץ ׆̆ └ҍ ↕ Ȃ

᷅ ̆ ⌠ Ȃῖ ȇ ῖȈ 1239 ȁ 1240 ̆

ᴋҬ̆ ᷅ ֲΐ ̆᷅ ֲ ᴋ ⁞ Ȃῒԋ̆

ӈⱵ̆ᶏ Ḡ ѿ ҍ ץ ӈⱵҹ ᴆ̆׆ └ҍ

↕ ȂץҊ ΐᵣ ᶛ № Ȃ 

1.  ᵞ ץ‰ ĺĺץ ӈⱵҹᶛ 

ȇ ῖȈ 620 621 ԅӯ Ҋӯ ֲ ӈⱵȂѿ ҹ

ӈⱵ ԍҌ ӈⱵ̆ ӈⱵ Ҍᴪ ֲז ễ ᴋ̆ᵖ

                                                        
Ȑ79ȑ ȇ̔ Ȉ̆ Ҭ ₮ 2001 ̆ 124 Ȃ 

Ȑ80ȑ ╤ ȇ̔ ֲ᷅ ᴋ ⱬ└ Ȉ̆ ₮ 2015 ̆ 32 Ȃ 

Ȑ81ȑ Ҭ Ԋ∞‗ӥ̆̂ 2023̃ 76 19 Ȃ 
Ȑ82ȑ Ҭ ֲ Ԋ∞‗ӥ̆̂ 2015̃ 612 Ȃ 
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≠⁞ Ҧ Ҍ≠ Ȃ
Ȑ83ȑ ԍ ̆ ӈⱵ ễ ⁞

Ȃᶛ Ὲ ҍ֒ Ὲ ӯ Ҭ̆ ҹ

╠ ᴆ ̆ ֟ ̆ ễ⁞

20%ȂȐ84ȑ ӂ ҍ ↕ Ҭ ӊӈȂ 

Ԋ֜ Ҭ ľ̆ ӈⱵĺҍ ĺ ễ⁞ Ŀ Ҍ ̆ᵖ

ῒ ԍ ԊҺᵣ ̆Һ ԍ ┴̆ ľ Ŀӊ Ȃ
Ȑ85ȑѿ

̆ ֲ Ԋ֜׆ ȁ ̆ ῤ ̆

̆ ↕ Ạ⌠Ȃ
Ȑ86ȑ׆ ̆ №

ӈⱵ ֽ Ҭ̆ ȇ ῖȈ 377 ȇ ῖȈ 526 ԅ

ӯ ֲ ӈⱵ̆ ȇ ῖȈ ȇ ῖȈҬ Ȃ
Ȑ87ȑΐ ѿ

ȇ ῖ Ȉ↕ ӈⱵ ᵬ Ȃ 4 4 3̔01

̂Examination of the goods̃ 4 ̆ Ҍ ԍ ӯ Ȃ
Ȑ88ȑ

ԍ ̆ ֞ Һ ̆ ȇ Ȉ 157 158 ԍ Ԋӯ

ҬȂ
Ȑ89ȑ 

҉ Ҭ֞ ᵣ Ȃᶛ ᵩ ῾ҙ Ὲ ֟ ᴋ

Ҭ̆ѿ ̆ ҹ ѿ ≢ ⱬ̆ ӯ

ᶏ Ҭ ҍ ≢ ӈⱵ̆ ̆

ҍ ↕⁞ ễȂ
Ȑ90ȑ ԋ ↕ ҹ ׆

ӯ̆ῒᵬҹ ∞ ֟ ̆ ̆ Ҍ

ᴋȂ
Ȑ91ȑ ҉ ̆ ҹ Ҍ ԍȇ ῖȈ 620 621 ӈⱵҺᵣ̆

҉ ᵞԅ ‰̆ᶏ Ҍ ԍ ҍ

Ҍ≠ Ȃ 

̆҉ Ҍ ԅ ҉ ӈⱵ̆ ѿ֓

’Ҋׅ ҹ ҉ ҍ Ȃ ȇ ῖ Ȉ ₮̆

                                                        
Ȑ83ȑ ȇ̔ṽ Ȉ̆ ֤ ₮ 2009 ̆ 36 Ȃ 

Ȑ84ȑ қ ֲ Ԋ∞‗ӥ̆̂ 2015̃ 46 Ȃ 

Ȑ85ȑ ȇ̔Ҭ ҽ Ȉ̆ ȇ Ȉ2005 1 ̆ 74 Ȃ 

Ȑ86ȑ ȇ̔ Ȉ̆ Ҭ ₮ 2016 ̆ 17 Ȃ 

Ȑ87ȑ ᵥ ȁ ȇ̔ӯ Ȉ̆ ȇ ҍ Ȉ2015 6 ̆ 155 Ȃ 

Ȑ88ȑ Christian von Bar et al. (eds.), Principles, Definitions and Model Rules of European Private Law Draft Common Frame of Reference 

(DCFR), Oxford University Press, 2010, p. 1375. 

Ȑ89ȑ ȇ̔ ҉ ץ ӊ Ӱ̔ Ȉ̆ ȇ Ȉ2013 5 ̆ 90 Ȃ 

Ȑ90ȑ ᾥ ᶭ ᾥ ᶭ ֲ Ԋ∞‗ӥ̆̂ 2018̃ 0203 ∆ 2157 Ȃ 

Ȑ91ȑ ᾥ ᶭ Ҭ ֲ Ԋ∞‗ӥ̆̂ 2019̃ 02 237 Ȃ 
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ӈⱵ Ҍ ԍ ̆ᵖῒׅ └ԍ Ḥ Ὲ ֜ ѿ ↕̆

ᶛ ₮̆ ҉ Ḇ ̆ Ҍ ≢

̆ ׅҌⱴץ ̆ ҹ ҍ Ȃ
Ȑ92ȑ ῖ 1990 ӯ

Ҭ̆ ҹ̆ ̆ ̆ ̆Ҍ

ⱳ Ȃ
Ȑ93ȑ ᵣ ̆ ᵞԅ ‰̆ ᾧ ԅ

ӈⱵ̆ ҹԅ ᾧ ῒ Ḡ Ȃ 

҉ ҍ ↕ └ ץ ѿ Ȃ ȇ ῖȈ 646 ̆

ѿ֓ ễ ץ ӯ ῏ ̆ ≢ ’Ҋ̆ ԊֲӞ

ᵌ ӈⱵ̆ ȁ Ȃ ҉ ̆ ֲ

ᵬֲҹ ̆Ӟ ȇ ῖȈ 620 ҍ 621 Ȃ ̆ ԍ ῃ

Ҍΐ Ḡ ⱬ̂ Ҍ ῃ Ԋ ҹ ⱬֲ ≢ ̃̆ ֓ Ḡ

ᾧ Ȃ ԍ ̆ Ҋ ᵞ ‰̆

ӈⱵ Ҍ ̆↕Ҍ Ȃ 

2.  ӈⱵ ץ ĺĺץ Ⱶ ӈⱵ ҹᶛ 

ᵬҹѿ ῖ ῏ ̆ ῏ Ҭ֟ ҍ ↕ Ȃ

̆ ҍ ӊ ⱬ ῏ Ҭ № ̆ᶏ ҍ ↕

⌠ └Ȃ ⱬ Ҭᵣ ԍ ӊ Ḥ Ҍ ̆ Ғҙ ҍ ̆

ԍ ΐ ᴨ̆ל’ғ ῏ ℗ ≠ ̆ҹ ᶭ ԍ Ȃ ᶏ

῏ Ҭ̆ ԍ Ḡ ≠ ̆ Ӟ ⌠

≢Ḡ Ȃ 

ȇ ῖȈ ӊ╠̆ ѿ֓ Ⱶ ᴆҬ ҍ

ᴋ № Ȃᶛ Ӝ ҈ ҍ ӈ Ⱶ Ҭ̆ ҹ Ҍ

ӈⱵ ̆ ԍ Ҍ ̆ ҍ ↕⁞

ễȂ
Ȑ94ȑ ȇ ῖȈ ӊ ̆ ԍ ̆

ȇ ῖȈ 592 2 ᴋ № ̆ᵌӍ Ȃᵖ׆ ̆ ҍ

↕ ῏ Ҭ Ȃ ҹ̆ ↕҉ Һץ

                                                        
Ȑ92ȑ Christian von Bar et al. (eds.), Principles, Definitions and Model Rules of European Private Law Draft Common Frame of Reference 

(DCFR), Oxford University Press, 2010, p. 1375 − 1376. 

Ȑ93ȑ Ingvar Carlsson & Laila Freivalds, Om Ny Konsumentköplag (Proposition 1989/90:89), Sveriges Riksdag (30 August 2023), 

https://data.riksdagen.se/fil/7BB922F9-6D32-4EDD-9988-43CF1E37BA0B. 

Ȑ94ȑ ֲ Ԋ∞‗ӥ̆̂ 2018̃ 1021 ∆ 278 Ȃ 
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ҹḆ ԅ Ҍ Ҍ
Ȑ95ȑ̆p ⌠ ԍ Ḥ

ᴨ̆לҍ ↕ ⌠ └ֽ̆ ᶛ Ҭ
Ȑ96ȑȂ └

ҍ ╠ ᴆ̆ ᶫ ӈⱵȂ ҉̆ ӈⱵᶭ ᵬ

҉ Ҍ ̆ №ҹ Ḡ ӈⱵ ῀׃ ӈⱵ ╠̆ Һ ҹ ⱬ̆

Һ ҹԅ ‗ ̆ ᷅῀ ᵣ ҹ ᵬ

Ȃ
Ȑ97ȑ ӈⱵҺ ╠ Ȃ 

Ҍ Ҋ̆ ҍ ↕҉ ץ Ḡ ѿ ӈⱵҹ╠ Ȃ׆

̆ ҉ ҍ Һ ң ̆Һ Ҭ

ӈⱵȂ ѿ ҹ ȁ ҍ ⱬӈⱵȂ
Ȑ98ȑ ҉̆

ҍ ̆ ֟ ȁ ץ̆ ̆ ԍ Һ Ғҙ∞ ҍ ̆

Һꜚ ҉ ̆ ̆ ҍ Ȃ
Ȑ99ȑ ԋ ҹ

ᵬӈⱵ̆ ȁ ȁ Ȃ
Ȑ100ȑ ҍ

╠ ῒӈⱵ̔ ȁ ץ ӊ ҍ ̆

ԅ ῒ ҍ ӊ ӈҍ ץ̆ ӊ Ȃ
Ȑ101ȑ ң ҍ ῒ ╠

ᴆ ṿ Ṣ Ȃ 

四、结语 

ҍ ↕Ҭ ΐ ⱳ ̆ΐ ̆ῒ ᴀ ԍ

Ȃ׆ Ḡ Ԋֲ ≠ ȁḤ ≠ ≠ ̆ҍ ↕

҈ Ȃῒѿ̆ҍ ↕ Ḇ Ԋֲ ⱬ ᵬ̕ῒԋ̆ҍ ↕ Ԋֲ

Ḥ ҉ Ԋ̕ῒ҈̆ҍ ↕Ḡ Ԋֲ Ḡ Ḥ Ȃ ҉ ҈

Ҋ̆ҍ ↕ ץ ҹ҈ ̔ ῏ ꜛӈⱵȁ

Ḥ ҉ Ԋȁ ≠ ̂ ֟ ֲ Ȃ̃

҉ ̆ ↕ ҍҩ Ὲ ӊ ⱬȂ ҉

                                                        
Ȑ95ȑ BGH, Urteil vom 30.06.1992 − VI ZR 337/91 (D³sseldorf), in 46 NJW 2961, 2961 − 2962(1992). 

Ȑ96ȑ BGH, Urteil vom 17.12.1996 − VI ZR 133/95 (Frankfurt a.M.), in 24 NJW 1635, 1635 − 1636(1997). 

Ȑ97ȑ ȇ̔ ӈⱵȈ̆ ȇ ᴪ Ȉ2010 2 ̆ 8 Ȃ 
Ȑ98ȑ Adolf Laufs & Wilhelm Uhlenbruck, Handbuch des Arztrechts, § 76 Die Obliegenheit zur Offenbarung, https://beck- 

online. beck.de/?vpath=bibdata%2Fkomm%2FLauKeHdbArztR_5%2Fcont%2FLauKeHdbArztR%2Eglsect76%2Ehtm. 

Ȑ99ȑ ᶿ ‛ ȇ̔ Ԋ Ҭ ֲҍ ӊ Ȉ̆ ȇ ҚȈ2013 2 ̆ 153 Ȃ 

Ȑ100ȑAdolf Laufs & Wilhelm Uhlenbruck, Handbuch des Arztrechts, § 77 Weisungsrecht und Befolgungspflicht des Patienten, https://beck- 

online.beck.de/?vpath=bibdata%2Fkomm%2FLauKeHdbArztR_5%2Fcont%2FLauKeHdbArztR%2Ehtm. 

Ȑ101ȑ ᶿ ‛ ȇ̔ Ԋ Ҭ ֲҍ ӊ Ȉ̆ ȇ ҚȈ2013 2 ̆ 154 Ȃ 
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̆ Ḡ ҍ ↕ ̆ҍ ↕

⌠ └̆ ҉ᵣ ҹ Ȃ Һ ң ̆ Ḡ ⱬ ȁ

ԍ ᾧ Ȃΐᵣ ̆ ⱬ ̆ ץ

ᵞ ‰̕ ⌠ ᶭ ԍ ̆ ҍ ץ

ӈⱵҹ╠ Ȃ 

ᵬҹѿ ̆ ҍ ↕ ₮ ҍ ≠ ‖

̂Interessenkonflikt Ȃ̃ ≠ Ḡ ᾟ ≠ ‖ ҕ ̆

ľ Ŀ≠ ̆ ΐᵣ ↕ ‗ԍľ Ŀ≠ № Ȃ
Ȑ102ȑ

ễ└ Ҭ̆ ≠ ≠ ȁḤ ≠ ≠ Ȃ ễ

ӊ ץ ⌠ҍ ↕ └̆ ҹ ≠ ҍ ѿ № ̆

Һ ᵣ Ҋ҈ҩץ Ȃῒѿ̆ Ḡ ≠ Ӟ Ԋֲ ᵬ ≠

̆ ≠ Ҍᴪ Ԋֲ ῃ ̕ῒԋ̆ Ḡ Ḥ Ӟ

Ԋֲӊ ≠ ѿ̆ ↕҉ ꜚ Ҍ Ҍ Ḥ ῒ̕҈̆

Ḡ ≠ ӞḠ Ḡ Ḥ Ȃҍ ↕ ѿ ⌠

└Ӟᵣ ≠ ̆ Ԋֲӊ ȁ № Ȃ
Ȑ103ȑ ԍ

Ԋֲӊ Ԋ╠ ῏ ̆ № ̆ᵣ Ҋ ↕Ҭ̔ Ԋֲ

̆ Ԋֲ ̆ ΐ ễ

Ȃ
Ȑ104ȑ Ḡ ⱬ ᶭ ԍ Ḥ ȁ ѿ Ҍ ҹ

Ҍ Ȃ ≠ ӈ҉̆ҍ ↕ Ὲ ↕ ̆Ӟ ѿ

ΐᵣ ↕ Ҭ ӊӈȂ 

                                                        
Ȑ102ȑ̵ ̷ ≠ ¥ ᾥ ȇ̔≠ Ȉ̆ ị ̆ Ⱶ ӥ 2016 ̆ 18 Ȃ 

Ȑ103ȑ ȇ̔ȅ ῖȆ ῤ ᵣ Ȉ̆ ȇ ̂ ᴪ Ȉ̃2020 3 ̆ 19 Ȃ 

Ȑ104ȑ ↨ ȇ̔ Ḡ ễҬ ĺĺ ↕ Ȉ̆ ȇ Ȉ2021 4 ̆ 119 Ȃ 
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The Teleological Interpretation of Contributory  
Negligence Doctrine in Contract Law 

—Centered on the Determination of “Fault” 

WU Zhiyu 
 
Abstract: The determination of fault in applying contributory negligence doctrine in contract law 

relies on the teleological interpretation. From the perspective of protecting the performance interest, 

reliance interest and inherent interest in contract law, contributory negligence doctrine has three 

purposes̔urging parties to work together to achieve cooperation; guiding parties to act on a reasonable 

reliance basis; and protecting parties’ reliance on self-protection from the other party. Furthermore, the 

fault of the doctrine can be categorized into three types̔failing to perform the assistance related to 

performance, failing to act on a reasonable reliance basis, and failing to exercise reasonable attention to 

protect their inherent interests. In the case of special protection policies excluding the purpose of 

contributory negligence doctrine, the application of contributory negligence doctrine should be restricted 

by purpose. In the practical aspect, it is reflected in the denial of fault. There are two types of situations, 

in which the capacity of the parties to protect themselves is deficient and the party who breaches the 

contract is more likely to avoid the occurrence of damage. In the first case, the standard of reasonable 

attention can be reduced to negate the determination of fault; in the second case, considering that 

sometimes parties depend on the knowledge and experience of the other party, the determination of the 

fault should be preceded by the due notice of the other party. 

Keywords: Contributory Negligence Doctrine; Fault; Reasonable Reliance; Teleological Interpretation; 

Duty to Inspect 
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