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摘 要：《民事诉讼法》中的“属于人民法院受理民事诉讼的范围”条款，被认为是法

院主管制度的立法表达。主管制度发挥在不同机关和组织之间分配民事法律纠纷裁决权的作

用。立法仅规定不属于法院主管范围的法律纠纷属于诉不合法，但缺乏配套制度明确法院主

管的具体范围以及主管争议的处理机制。诉的利益机制也发挥规制法院审判权作用范围的功

能，但实践中法官倾向于对法院受案范围进行限缩解释，将主管判断前置于诉的利益判断，

以政策性的主管规则替代规则性的诉的利益机制。法院拒绝司法救济裁判应该是“诉的利益”

与“法院主管”的二阶判断结构。在经过诉的利益判断之后，法院对于其无权主管的法律纠

纷应释明当事人可以寻求救济的法律渠道；对于行政机关排他性主管的民事纠纷，法院在征得

原告同意的基础上，可以参照移送管辖的规则进行移交。在制度机制层面，可通过类案约束、

提级管辖、主管争议特别程序保障等机制，通过个案积累逐步统一我国民事诉讼的受案范围。 
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引言 

1991 ȇҬ ֲ ῍ Ԋ Ȉ̂ Ҋ ȇ Ԋ Ȉ̃ 108 4 ̆

ῒ ľ ԍֲ Ԋ Ŀ ѿ ᴆȂ

ȇ Ԋ Ȉӊ ԓ ḱ Ҭ̆ ⌠ԅ Ḡ Ȃ ҹ ľ̆ Ԋ

Ŀ Һ └ Ȃľ ᴆ̆ ̆ ֲ Һ ̆

Ԋ ∞ ᴆ̆ ԍֲ ᴆȂĿ
Ȑ1ȑľ ᴆ ԍ

ֲ ̆ ᴆ ԍֲ Һ ȂҺ ̆ ҉ ȁ ∞

̆ ֲ ‗ѿ ᴆ Ȃ Ḛ ̆ ֲ ָӇ̆

                                                        
̵ᵬ ̷׃ ḍ̆ ̆ ẫ ◐ Ȃ 

̵ ̷ ᴪ ľ Ŀ̂ ‰ ̔18CFX029 Ȃ̃ ᶫԅ ̆

ᶃ ∆ ₮ԅḱ ̆ Ȃ 

Ȑ1ȑ Һ ȇ̔ Ԋ Ȉ̆ ₮ 1987 ̆ 264 Ȃ 

专题聚焦：中国式民事司法的现代化 
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Ҍ ָӇȂĿ
Ȑ2ȑ ̆ ľ ԍֲ Ԋ Ŀ̆ ׆ Ԋֲ ץ

‗ ᴆ̆׆ Ԋ ᴆȂ ҉ ׆ ҍῒ

ז ῏ ‗ ⅞№ Һ └
Ȑ3ȑ̆ ⱬ ׆ ץ

↕ ‰ Ԋ Ȃ
Ȑ4ȑᵖ ̆ ѿ └ ľ

Ԋ Ŀ ∞ ‰҉ └ ῤ ҉ ̆Һ Ԉ Ӟ ӎҒ

‗ └ȂҺ └ Ҍ ‗ ̆ ⱵҬ ῒҌ ѿ̆

└ Ԋ ᶫ ’ ҹ Ȃ 

̆ ᵣ Ԋ Ҭ ‗ ↕

↕̆ᵖȇҬ ֲ ῍ ↕Ȉ̂ ץ̃ ӊ ȇҬ ֲ ῍

ῖȈ̂ Ҋ ȇ ῖȈ̃ ԅ Ȃ
Ȑ5ȑȇ ῖȈӊ ץ

‗ Ԋ ↕̆ ԍ Ԋ Ҍֽ ‗ԍ ̆ ‗ԍ

ҍῒז ῏ ӊ Һ Ԋ Ȃ╠ ҹ ≠ ̆ ԍҺ

└ ῤ Ȃ ԍ̆ ╠ Ҋ̆ ᵥ׆ ѿ

Ḡ Ὲ ≠Ȃ ᾢ Һ └ ̆№ ῒ∆ ⱳ ̆ №

ҍῒז ῏ ӊ Һ Ԋ └ ץ̆ ⱵҬ Ҍ Һ └

ⱳ ̆ ‰Ҍ ѿ Ԋ Ҍ ѿ

₮ ‗ Ȃ 

一、民事纠纷裁决权分配：法院主管的制度原旨 

ᵬҹꜚ Һ ľҺ Ŀ ̆ Ғ ԊⱵȂ ᴪ ȁ ̆

ľҺ ̆ ῏ȁ ᴪ ᵣᶭ ᶏ ĿȂ
Ȑ6ȑľᴋᵥѿҩ

῏ ᴪ ̆ ‗ ֓ ױ Ӟ Һױ

̂ ᴆ Ȃ̃Ŀ
Ȑ7ȑ Һ ̆ ᴆ Һ Ȃ ԍ⅝Ԋ ҹ ̆ғ

Ҍ ῒז ῏ ֣ ⅝Ԋ ᴆץ ᴆ ‗ ̆ Һ Һ

                                                        
Ȑ2ȑ ȇ̔ Ԋ ҍ Ȉ̆ Ҭ └₮ 2002 ̆ 187 Ȃ 

Ȑ3ȑ Һ ȇ̔ Ԋ Ȉ̆ Ҭ ₮ 2008 ̆ 97 − 98 Ȃ 

Ȑ4ȑ ᴯȁ Һ ȇ̔ Ԋ Ȉ̂ 7 ̃̆ Ҭ ֲ ₮ 2015 ̆ 76 − 85 Ȃ 

Ȑ5ȑ Ҭ ᴪ ῖ Ҭ ᴪ ȇҬ ֲ ῍ ῖ ↕Ғ ̂ Ȉ̃

10 ̵ Ҍ Ԋ ̷ ľֲ̔ Ҍ ץ ץ ȁ ȁ ȁ ᶛ ᶛȁ

ҹ Ԋ ∞ȂĿ ↕ ȇȅҬ ֲ ῍ ↕̂

Ȇ̃ Ȉ 5 ̵ ↕ Ҍ ∞̷ ľֲ̔ Ԋ ᴆ̆ ᶭ ץ ῒז Ԋ

̕ ̆ᶭ ӟ ̕ ӟ ̆ᶭ Ȃ    ԍ Ԋ ᴆֲ̆ Ҍ ץ ҹ

∞ȂĿ 

Ȑ6ȑ ↔ ῐҺ ȇ̔ Ԋ Ȉ̆ ֤ ₮ 1994 ̆ 116 Ȃ 

Ȑ7ȑ̵ ̷A.  A. + Һ ȇ̔ Ԋ Ȉ̆ ̆ ₮ 1985 ̆ 132 Ȃ 
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Ԋ Һ Ȃ 

（一）主管制度的功能初设 

Һ └ ̆ ̆ᵖ└ ׅ

Ȃ Ҍ ῏ ᶏ Ҍ ̆

ԅ ῏ȁ ῏ ῏ Һ ȂҺ └ ⅞№ ῒז ῏̂ ῏ȁ

Ὲ ̃ ꜚ Һ̆ ԍ ѿҩ ⱬ ῏ ῏ ῤ ᴆ Ȃ

ᵖ ̆ ‗ ≠ ≠ ̆ ԅ ̆Ӟ ῒז ῏

Ȃ ̆ ᴆ ԍ ԍῒז ῏ ̆ ῒ Ȃ
Ȑ8ȑ 

̆ ∞ ᴆ Ҍ №ҹ⅝Ԋ ∞ Ԋ ∞ Ȃ⅞№

ѿ ↕ ȇ ḇ ῖȈ
Ȑ9ȑ 2 ̆ ľ ῏ Ԋ ≠ ĿȂ ̆₄ Ҍ

ᴋᵥ ᴆ̆ Ҍ ָӇ ץ̆≠ Ԋ ≠ ῒ

ז ≠ ᴆ̆ѿ Ҍ ӊῤȂ
Ȑ10ȑ ̆ Ԋ ∞ ᶏ̂

ᶏ̃
Ȑ11ȑ̆ ∞ ᶏғ ᶏľ ∞ Ŀ̆ ᴋᵥῒז ῏

ᶏ Ȃᵖ ҉̆ Ԋ ᴆԊ ҉ ∞ Ҍֽ ᶏ̆ ῒזԈ ‗

ᶏȂ ‗ Ԋ ≠ ѿ ↕̆ᵖ ᶛ ̆ ѿ֓ Ԋ ≠ Ҍ

Һ ῤ̆ ᵬҹῒז ῏ ≢ ῏ȁ Ὲ ȁ Һ Ὲ ץ Ԉ

ᴪ ῏ Ȃ
Ȑ12ȑ 

̆ ȁḠⱴ≠֒ȁ ῌ ╠ ᴪҺӈ ̆ Ԋ ᴆ ̆

‗ ԊԈ Ȃ ֓ ‗ ԊԈ ̆

ῒ ᵬ ̆ ῒ ⱬԍ ᴪⱳ ̆ ԍ Ԋ └ №Ȃ

ӊ̆ ֓ ΐ ᶏ ∞ ⱳ Ȃ ץ ľ̆ Һ Ŀ Ӟ ԅ ᴪ

Һӈ Ԋ №Ȃ Һ ҍῒז ῏ ‗ Ԋ

҉ № Ȃ ӊ̆ ᴪҺӈ Ԋ ∞ ҉№ ῒז

῏῍ Ȃ
Ȑ13ȑ ̆ Ԋ ҬҺ Һ ῏ ‗ ̆

ѿ ӈ҉ ‗̆ Һ ̆ ԇץ ‗Ȃ 

                                                        
Ȑ8ȑ̵ ̷ ¥ᾥ↓ ȇ̔ Ԋ Ȉ
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（二）主管制度的社会基础 

Ԋ ⅞№ Һ ҍῒז ῒ ῏Һ

└ ̆ Ӈᴰ ᴪҺӈ ↕ Һ └ Ȃ 

ᾢ̆ Һӈ Ὲ ⅞№̆ ᵬҹ №ҹῈ ҉

҉ ̆ Ὲ ⅞№Ȃ ᴪҺӈ ̆ Ҍ Ὲ ҩֲ≠

ȁ ֲ≠ ҍ ᴪ≠ ȁ ≠ ̆ ҹ ᴪҺӈ ң ≠ Ȃ
Ȑ14ȑ

Ԋ ≠ ҩֲ≠ ȁ ֲ≠ ҍ ᴪ≠ ȁ ≠ ̆ⱴӊ ⅞ ᵣ└ № ᵣ

└̆ ≠ ԍ ̆ Һ Ӟ ԅȂ 

ῒ ̆ᴰ ᴪҺӈ ֽֽ ⱬᴧ ΐᵣ Ҭ ѿ ̆ Ҍΐ

Ȃ ̆ ԅ⅝Ԋ ∞ Ḡ ̆ ⅝Ԋ ᴆ ӂ Һ Ȃ 

Ῥ ̆ᴰ ᴪҺӈ ӊľ ĺ ᴪĿ῏ ľ ĺ ᴪĿ ῏ ̆

ᴪ ҩ ⅞ ̆ ҩֲ ԅ ᵌľ Ŀ Ȃľ Һ

҉ Ҋ ᴪ ꜚ ⱬ └ Ҭ̆ Ԋ ∞

ᴯ ļ ᴪ Ľ Ҍ ѿҩ №̆ῒ Ӟ ῒז ᵌ

ȂĿ
Ȑ15ȑ Ԋ ӂ ⅝Ԋ ҹ ᴪ Ҭ ѿ ̆ Ҍΐ ≢

Ȃ ̆Һ └ ҉ Ҭ ̆ Ҋ ᴪӞ Ȃ 

̆ᴰ ᴪҺӈ ѿ ῒ ľ ᵝĿҬ̆ ҩ ᴪ

ҹ ̆ ᴇ̆ ᵝ↕ᴪ≠ ҍ ᵝ ῏

ӂ └ Ȃ
Ȑ16ȑľ ᵝᵣ└ ѿҩ ⱬ ȁ ̆ ᶏӊ

└ȂĿ
Ȑ17ȑ ѿҩҩֲ ȁҩֲ ≠ ̆ף ῤ ≠Ӟѿ

└ԅ̆ Һ └ └Ȃ 

└ ᵣ ̆ Ҍᴪ ӂ └ Ȃḇ

Ҭ ׂ Ḡ ԅҺ └ Ȃ
Ȑ18ȑ ̆ ԍ Ҭ ӊ └

                                                        
Ȑ14ȑ̵ ̷ ¥ᾥ↓ ȇ̔ Ԋ Ȉ̆ ↔ ̆ ₮ 1957 ̆ 184 − 185 Ȃ 

Ȑ15ȑ ֒ ȇ̔ ¥└ ¥ ĺĺ ᵬҍ Ȉ̆ ȇҬ ᴪ Ȉ2004 3 ̆ 95 Ȃ 

Ȑ16ȑ ῏ԍ ̆ѿ ҹ Ӱ̆ ҹ ѿ ̂ Ԋ׆̃

ԅ ҹȂ ѿ ↕ ҹҩֲ ⱴ Ḇᶏ Ҍ Ῥ ꜚ ӊѿ ̆ Ӟΐ ⱳ Ȃ ֒

ȇ̔ ᴪ Ҭ Ԋ Ȉ̆ Ҭ └₮ 2001 ̆ 58 − 59 Ȃ ̆ ᴪ ҹ̆ ᴪ‖ ҍ ᴪ └ └ΐ ῤ

῏ Ȃѿҩ ᴪ׆‖ Ҭ ̆ ὅ ᴪ └‖ ׆̆ ԅ‖ ⱳ ̆ ⌠ Ȃ

‖ └ ̆ ᴪ ҹ ⌠ԅѿҩ └Ȃ ѿҩ ‖ ᵖҌ ᾟ№

└ ᴪ ̆‖ ԍ Ȃ ̵ ̷L. ȇ̔ ᴪ‖ ⱳ Ȉ̆ ̆ ₮ 1989 ̆ 137ȁ

139 Ȃ 

Ȑ17ȑ ֒ ȇ̔Ҭ ᴪ ‗ └ҍ ῏ ҙ ╠ Ȉ̆ ȇ қ Ȉ2004 3 ̆ 50 Ȃ 

Ȑ18ȑ ḇ ̆Һ ȁᴂ ȁ ȁῈ ῏ȁ ‗Ꞌꜚ ᴆ ῏ȁ ‗ Ԋ

ῒז ῒז ῏ Ȃ ȇ̔ḇ Ԋ Ȉ̆ ₮ 2004 ̆ 92 Ȃ 
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̆ Ӟ ԅ ᵌ Һ └ Ȃ1949 ӊ ̆ Һ └ ȇ῏ԍ ֤ȁ

ȁ҉ ҈ҩ ȁҬ ֲ Ԋ ᴆ ∆ Ȉ̂ ֲ 1955

7 ̃̆ ῒ ľ ᴆ ╠ ᵬĿ № ľ̔ ᴆ ̆ ֲ

ȁ ᴆ ֲ Һ ȂĿľ ᶭ ῏ Ҍ ԍ

ᴆ̆ №≢ ῏ ῏ ֲ ̆ ֲȂĿ
Ȑ19ȑѿ ӊ

ȇ̆ ֲ ῏ԍ ֲ Ԋ ᴆ ∞ Ȉ̂ ֲ 1956 10 ̃

ľ ᴆ╠ ‰ ᵬĿ № ľ̔ ᴆ Ṝ̆ ֲ ̆

ᴆ ֲ ȂĿľ ᶭ ῏ Ҍ ԍ

ᴆ̆ №≢ ῏ ῏ ֲ ̆ ᴆ ӥ

ֲȂĿ
Ȑ20ȑľ ᴆ ֲ Һ Ŀľ ᴆ ֲ Ŀ Һ

Ԋ ᴆ ̆ ᴆ ԍ Һ ᴆӊѿȂ ӊ ̆

ȇֲ ∞ Ԋ ᴆ └ ̂ Ȉ̃̂ ֲ 1979 2 2 ̃ ľ

ᴆ Ŀ № ľ̔₄ ȁ ΐᵣ ̆ ֲ Ԋ

̆ ȂĿ
Ȑ21ȑľ ֲ Ԋ Ŀ ⱴ ̆ᵖӞ

Ԋ ѿҩ └Ȃ1982 ȇҬ ֲ ῍ Ԋ ̂ Ȉ̃̂ Ҋ ȇ Ԋ

̂ Ȉ̃̃ 81 ̆ Ҋץ ᴆ̔̂ 1̃ ҍ ≠ ῏ ҩ

ֲȁᴑҙԊҙ ᵝȁ ῏ȁ ᵣ̂̕ 2̃ ȁΐᵣ Ԋ ̂̕ 3̃ ԍֲ

ֲ Ȃ ҉ 1982 ̆1991 ȇ Ԋ Ȉ 108

ᴆ ԅ ḱ ľץ̆ ԍֲ Ԋ Ŀ ѿ ԅľף

ԍֲ Ŀ Ȃ
Ȑ22ȑľ ԍֲ ӈ Ҍ ̆

ֲ ῤ ҩѿ ᴆ ѿ ץ ѿҩ Ȃ ӈ ҉

ᴆ ԍ Һ ̆ Ҍ ῒז ῏Һ ȂĿ
Ȑ23ȑ ̆ ̆ ԍ Һ

ҹ Ԋ ᴆӊѿ̆ ׂȂ 

҉̆ ̆Һ └ ῏ Ҍ Ԋ └ Ȃ׆ 1955

ȇ῏ԍ ֤ȁ ȁ҉ ҈ҩ ȁҬ ֲ Ԋ ᴆ ∆ Ȉ

ľ ᶭ ῏ Ҍ ԍ ᴆ̆ №≢ ῏ ῏

                                                        
Ȑ19ȑ ȇ Ԋ Ȉ ȇ̔ Ԋ Ȉ̆ ₮ 1987 ̆ 262 Ȃ 

Ȑ20ȑ ȇ Ԋ Ȉ ȇ̔ Ԋ Ȉ̆ ₮ 1987 ̆ 275 Ȃ 

Ȑ21ȑ ȇ Ԋ Ȉ ȇ̔ Ԋ Ȉ̆ ₮ 1987 ̆ 304 Ȃ 

Ȑ22ȑ ҹ̆1982 ȇ Ԋ ̂ Ȉ̃ 81 3 ҹľ ԍֲ Ŀ̆ ῒ ӈ ľ ԍֲ

Ԋ Ŀ̆ ԋ Һ Ԋ Ȃ Һ ȇ̔ Ԋ ḱ ҍ Ȉ̆ ֲ ₮ 1991 ̆

121 Ȃ 

Ȑ23ȑ Һ ȇ̔ Ԋ ḱ ҍ Ȉ̆ ֲ ₮ 1991 ̆ 121 Ȃ 
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ֲ ̆ ֲĿ
Ȑ24ȑ̆ץ 1956 ȇ ֲ ῏ԍ ֲ Ԋ ᴆ

∞ Ȉ ľ ᶭ ῏ Ҍ ԍ ᴆ̆ №≢

῏ ῏ ֲ ̆ ᴆ ӥ ֲĿ
Ȑ25ȑ̆ ץ ₮̆

Ὲⱬ └ ᵣ ῤ̆ Ԋ ₮ ↕҉῀ ῏Ȃ 

二、仲裁与行政裁决：法院民事受案范围的外部边界 

‗ ԅῈⱬ ᵣ Һᵣ̆ᴂ ≠ ԍῈⱬ ᵣ

‗ └̆ ̆ ‗ ᴂ ԅ Ȃ ̆

̆ Ԋ ҍ Ԋ ῏ Ȃ 

（一）民事诉讼法适用范围与民事诉讼受案范围的关系 

ҍ Ԋ ∞ ҉№ ῒז ῏῍ ᵌ
Ȑ26ȑ̆ 1954 ȇҬ

ֲ ῍ Ȉ̂ Ҋ ȇ Ȉ̃ 73 ȁ1975 ȇ Ȉ 25 ȁ1978 ȇ Ȉ 41

ȁ1982 ȇ Ȉ 126 ∞ ԇԅ ̆p Ҍ֣ Ԋ ∞ Ȃ

Ӟ ̆╠ 1955 ȇ῏ԍ ֤ȁ ȁ҉ ҈ҩ ȁҬ ֲ Ԋ ᴆ

∆ Ȉ 1956 ȇ ֲ ῏ԍ ֲ Ԋ ᴆ ∞ Ȉ

ԅ Һ └ Ȃ 

1982 ȇ Ԋ ̂ Ȉ̃ 3 ľ̔₄ Ҭ ֲ ῍ ῤ Ԋ ̆

Ȃ ֲ ᴆ̆ ȂĿ 81 ̆ ᴆ

ӊѿ ľ ԍֲ ĿȂ1991 ȇ Ԋ Ȉ 108 ľץ ԍֲ

Ԋ Ŀ ╠ԅף ľ ԍֲ Ŀ ѿ Ȃ 1̆991 ȇ

Ԋ Ȉ 1982 ȇ Ԋ ̂ Ȉ̃ 3 Ԋ ԅḱ

Ȃ1991 ȇ Ԋ Ȉ 3 ľֲ̔ Ὲ ӊ ȁ ֲӊ ȁῒז ӊ ץ

ױז ԑӊ ֟῏ ֲ ῏ Ԋ ̆ ȂĿ ѿ ׂȂ

̆1982 ȇ Ԋ ̂ Ȉ̃ 3 ῏ԍ Ԋ ̆ ѿҩ

ӈ ̆ ҹ Ԋ ᵣ ῒҌ ̆ Ԋ Ԋ Ӟ

ΐᵣ Ȃ ̆1982 ȇ Ԋ ̂ Ȉ̃ Һ ᵬҹ Ԋ ᴆӊѿ̆

Ȃ⌠ 1991 ȇ Ԋ Ȉ ȇ̆Ҭ ֲ ῍ ↕Ȉ̂ Ҋ ȇ ↕Ȉ̆

̃ ԍ 1986 Ȃȇ ↕Ȉ 2 ľ̔Ҭ ֲ ῍ Һᵣ Ὲ

ӊ ȁ ֲӊ ȁῈ ֲӊ ֟῏ ֲ ῏ ȂĿ ̆1991 ȇ Ԋ Ȉ

ȇ ↕Ȉ 2 ̆ Ԋ ҹῈ ӊ ȁ ֲӊ ȁῒז ӊ

                                                        
Ȑ24ȑ ȇ Ԋ Ȉ ȇ̔ Ԋ Ȉ̆ ₮ 1987 ̆ 262 Ȃ 

Ȑ25ȑ ȇ Ԋ Ȉ ȇ̔ Ԋ Ȉ̆ ₮ 1987 ̆ 275 Ȃ 

Ȑ26ȑ ↨ ȇ̔ ᴪҺӈ Ԋ ̔ ȁ Һᵣ └ Ȉ̆ ₮ 2001 ̆ 69 − 70 Ȃ 
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ץ ױז ԑӊ ֟῏ ֲ ῏ Ԋ Ȃ Ӈ̆ ᵥ Ԋ

ҍ Ԋ Ҭ Һ ӊ ῏ ̙ 

ѿ ̆ Ԋ Ԋ Ҭ Һ ᶭ ̆ Һ

Ԋ Һᵣӊ ֟῏ ֲ ῏ Ȃᵖ ̆ Ⱶ

Ҍ ѿ ̆ ҹ ₃Ӎ Ԋ ᴪ ̆ Ⱶ ҹ Ҍ

Ȃ ̆ ӞҌ ѿ ̆ ҹ╠ Ԋ ̆

Ԋ ̆ ȇ ῖȈ ԅ ̆ ҉ ҹ

҉ Ὲ ῏ ӊ ѿ℗ ῏ Ȃ
Ȑ27ȑ ľ̆Ὲ ӊ ȁ ֲӊ ȁῒז ӊ ץ ז

ױ ԑӊ ֟῏ ֲ ῏ Ԋ Ŀ ѿ ľ Ԋ Ŀ

ѿ ̆ᵖ ԍ Һᵣӊ ֟῏ ֲ ῏ ̆ ҉

ӊ ∞ Ԋ ץ̆ Ԋ ‗ ̆ ҉ ṕ ҹ Ȃ ̆῏ԍ

Ԋ ҍ Ԋ Ҭ Һ ӊ ῏ ̆ ῀ԅ ԋ ̆ Һ

ԍ Ԋ ̆ Ԋ Ҍ ҹ∞ Ԋ Ҭ Һ

ᶭ Ȃ1991 ȇ Ԋ Ȉ ӊ ̆ ҉ 1991 ȇ Ԋ Ȉ ╠

҉ Ⱶ҉ Һ └ Һ └ ̆ Һ └ ⱳ ӈȂҺ ҹ̆

ľ Һ ̆ Ԋ ᴆ Һ ̆ ֲ ȁ ∞ ‗ѿ Ԋ ̆Ӟ

ֲ ῒז ῏ȁ ᴪ ᵣӊ ‗ Ԋ № ⅞№ĿȂ
Ȑ28ȑľ Ԋ

Ҭ Һ ̆ ֲ ҍῒז ῏ȁ ᴪ ᵣӊ ‗ Ԋ № ҍ ̆

֓ Ԋ ֲ ̆ ֓ Ԋ ῒז ῏ ᴪ ᵣ ȂĿ
Ȑ29ȑľ Ԋ

Ҭ Һ ΐ ң ⱳ ̔ῒѿ̆ ⅞ Ԋ Ҭ ץ̆ ֓

ԍ Ԋ ∞ ᵬ ̆ ֓ Ҍ ԍ Ԋ ∞ ᵬ ̕ῒԋ̆ ‗ ῒ

ז ῏ȁ ᴪ ‗ Ԋ ҉ № Ḃץ̆ ױ Ҍ

‗ Ԋ ȂĿ
Ȑ30ȑ҉ ԍ̆ Һ └ ↕ ’Ҋ̆ Һ

└ ‗ Ԋ ̆ ҉ׅ ₮└ ↕ Ȃ 

（二）仲裁与行政裁决的权限范围 

׆ Ԋ ῤ Һ ΐᵣ Ȃ ѿ֓ ԅ ֓

Ҍ ԍ Һ ̆ Һ ᵣ ҹᴂ ‗ ץ ῏ Ԋ ‗ Ȃ 

ᴂ └ №ҹ ԍ Ԋֲ Ԋᴂ ץ̆ ‰ ῾

ᴂ ꞋꜚԈ ᴂ Ȃ Ԋᴂ Ԋֲ̂ ֲȁ ֲ ֲ ̃

                                                        
Ȑ27ȑ қ ȇ̔ľ Һᵣ῏ Ŀ ҍ ĺĺ ȅ ῖȆ ӊ Ȉ̆ ȇ Ȉ2015 2 ̆ 19 Ȃ 

Ȑ28ȑ Һ ȇ̔ Ԋ Ȉ̆ Ҭ ₮ 1997 ̆ 113 Ȃ 

Ȑ29ȑ ↔ ῐȁ ╤ Һ ȇ̔ Ԋ Ȉ̂ 4 ̃̆ ֤ ₮ 2013 ̆ 78 Ȃ 

Ȑ30ȑ ȁ ȇ̔ Ԋ ҍ Ȉ̆ ֲ ₮ 2012 ̆ 51 Ȃ 
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Ԋ ῒז ֟ ̂ ᴂ Ԋ ̃֟ ̆ῒ Ԋᾢ Ԋ ӥ ᴂ

ᴂ ̆ ץ ᴂ ᴂ ᴂ ₮ᴂ ̆ ᴂ

‗ Ȃ Ԋᴂ ѿ ̆ῒ ᶭ ȇҬ ֲ ῍ ᴂ Ȉ̂ 2017 Ȃ̃῾

ᴂ ̆ ȇҬ ֲ ῍ ῾ ᴂ Ȉ̂2009 ̃

2 48 ̆̔ Ԋֲ ץ ῾ ᴂ ᴪ

₮ᴂ Ȃ῾ ᴂ Ҍ └ ̆ Ԋֲ Ҍץ ᴂ Ԋ

Ȃ ԊֲҌ ᴂ ‗ ̆ ץ ⌠ ‗ӥӊ 30 ῤ ֲ ̕

Ҍ ̆ ‗ӥ ⱬȂꞋꜚԈ ᴂ Ғ ᴂ ꞋꜚԈ ᴂ ̆ῒӞҌ

ѿ ̆ ȇҬ ֲ ῍ ꞋꜚԈ ᴂ Ȉ̂ 2007 ̃ 47 ̆

↕ Ԋֲ ᴂ ‗Ҍ ץ ⌠ᴂ ‗ӥӊ 15 ῤ ֲ ȂꞋꜚ

Ԉ ᴂ ҍ῾ ᴂ ≢ ԍ̆╠ └ ̆ ꞋꜚԈ Ὲⱬ

ꞋꜚԈ ᴂ ╠ Ȃ 

‗ ԍ ∞ Ὲⱬ └Ȃ Ҭ῍Ҭ ⱲῈ ȁ Ⱶ ⱲῈ ȇ῏

ԍẫῃ ‗└ ⱴ ‗ ᵬ Ȉ̂ 2019 ̃̆ ‗ ῏ Ԋֲ ̆

̆ Ҭ ҍ ꜚ ℗ ῏ Ԋ ҹȂ ‗Ԋ

Һ Ԉ ȁ Ԉ ȁ Ԉ ȁ᷅

ȁҒ≠᷅ ȁᴑҙ Ԉ ‗ȁ ᴂ ȁ ȁ

Ԋ ȁ Ḡ ̂ ̃ ȁ ӊ Ԋ ȁ

ᶛ ȁ Ȃ
Ȑ31ȑ ‗ ѿ ῖ ҹ̆ └

∆ Ҭ̆ ‗ ҹ ᴪ ᶫ ѿ ץ ‗ Ԋ Ὲ῍֟ Ȃ
Ȑ32ȑ ‗

ҍ └ ̆ ̆ └ ̆ ԊֲҌ ῏ Ԋ ᵬ

₮ ‗ ̆ ῤ ץץ ԊԈ Ԋֲҹ Ԋ ̆

ᵬ₮ Ԋ ∞ ̆ ᵬ₮ ‗ ῏̆ ῏ ⌠ ᵬ₮

‗̕ ῤ ԊֲӞ ץ ‗ ҹ ̆ᶭ

῏ ѿ ‗ ῏ ԊԈ Ȃ
Ȑ33ȑ 

̆ ῏Һ Ԋ Ȃᶛ ̆1989 ȇҬ ֲ ῍

                                                        
Ȑ31ȑ ‗Ԋ ̆ ȇ ‗Ԋ ̂ ѿ Ȉ̃̂ Ⱳ Ȑ2022ȑ

12 ȁ̃ ȇ ‗Ԋ Ȉ̂ Ȑ2021ȑ425 ȁ̃ ȇ ‗Ԋ

̂ ѿ Ȉ̃̂ Ȑ2020ȑ172 ȁ̃ȇ ̂Ҭ̃ ‗Ԋ ̂ ѿ Ȉ̃̂ Ȑ2020ȑ53 ȁ̃ȇ ̂Ҭ̃

‗Ԋ ̂ ԋ Ȉ̃̂ Ȑ2021ȑ13 ȁ̃ȇ ‗Ԋ ̂ ѿ Ȉ̃̂ 2020 ȁ̃ȇ

‗Ԋ ̂ ѿ Ȉ̃̂ Ȑ2020ȑ77 Ȃ̃ 

Ȑ32ȑ ȇ̔ ‗ ҍ└ Ȉ̆ ȇ Ȉ2023 4 ̆ 117 Ȃ 

Ȑ33ȑȇ ֲ ⱲῈ ῏ԍẫῃ ‗└ ⱴ ‗ ᵬ Ȉ̂ Ⱳ Ȑ2019ȑ61 ȁ̃

ȇ ‗ҍ ȁᴂ ȁ ȁ ᵬ Ȉ̂ Ȑ2021ȑ̍ ȁ̃ ȇ῏ԍẫῃ ‗└ ⱴ

‗ ᵬ Ȉ̂ 2019 Ȃ̃ 
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Ḡ Ȉ̂ Ҋ ȇ Ḡ Ȉ̃ 41 2 ľ̔ ễ ᴋ ễ ̆

ץ Ԋֲ ̆ Ḡ Һ ῒזᶭ ᶏ

̕ Ԋֲ ‗ Ҍ ̆ ץ ֲ Ȃ ԊֲӞ ץ ֲ ȂĿ

2014 ȇ Ḡ Ȉ Ȃ1994 ȇҬ ֲ ῍ ᶛȈ 38

ľ̔ ‗ ễ ̆ ⌠ ‗ӥ ԓ ῤ ֜ ‗ ף῏ ̕

̆ №ץ ֜ Ȃ Ҍ֜ ̆ ‗ ῏ ῒ ᵝ׆ ֲ Ҭ ̆

ȂĿ 2005 ȇҬ ֲ ῍ Ȉ 9 Ȃ 

῏Һ Ԋ ̆ ӊ

Ԋ ‗ᵣ ȂӞ ׆̆ ↕ ̆ Һ ᶭ Ȃ ̆

Ḃ ῏
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ѿ ᴪ֜ ҹ̆Ҍ֟ Ԋ ῏ Ȃ ̆↔ ȁ

ᴇ̆ ₮ ȁ ễ Һ ̆ ԍῒ ↔ ₮ ҹ

̆ᵖң ӊ ῏ ̆Ҍ ץ ᷅ Ԋ Ԋ ̆Ҍ ԍֲ

Ԋ ̆ ̆ ץ ≠ҹ ̆ ῒ ֜ 500 ᾝ ᴆ

Ҍԇ Ȃ
Ȑ35ȑ ӥ ҉ ↔ץ ҹ ᷅ ҹ ̆

Ҍ ԍ Ԋ ̆ Ȃ ̆ Ḥ Ὲ῍ ̆ Ḥ

ῤ ҹ ᷅ ֲז ̆ ԍ Ԋ ̆ ₮ Ӟ

ΐ ᶭ Һ ̆ ԍ Ԋ Ȃ

Ҍԇ ̆ Ȃᶛ ̆ҙҺ ҙҺ ᴪ ῒ ҙҺ ᴪ῏ԍ

‗ ̆ ҹ ԍ ῤҙҺ Ԋ Ҍ̆ ԍ
Ȑ36ȑ̕ ҹ ̆

ҍ ᴪ ȇ ễ Ȉ̆ ȇ ễ Ȉ ̆

ȇץ ễ Ȉ ԍ ԊⱵҹ ̆ Ҍԇ
Ȑ37ȑ̕῾

№ ԍ Ԋ Ӟ̆Ҍ ԍֲ Ԋ ᴆ
Ȑ38ȑ Ὲ̕

↕ ̆ Ὲ ‗
Ȑ39ȑȁῈ ᴋ ᴋ

Ȑ40ȑ̆ ҹҌ ԍ

Ȃ ̆ ̆ѿ֓ Ԋ

ҹ Һ Ԋ Ҍ Ȃ 

≢ ̆ ԍ῾ ᵣ ▫ ῾ ῀ ῒ ᵣ

ץ ̆ Ӟ ץ ҹ Ҍ ԍ

Ȃᶛ ̆ Ӡ ᴪ ễ

№ Ҭ̆ ҹ̔ ᾢ̆ ԅ 3.3 ֡ ̆ ̆

ᵬҹ ᵣ ף ᴪ ễ № ̆ ΐ

ᵣ ֣̆ ῍ ҍ№ ễ ≠̆ Ӟ ԅ ̆

ῒҺ Ҍΐ ᵣ ̆ ᵣ ҍ Ҍ ԍֲ

Ԋ ᴆ Ȃῒ ̆ ễ ᶭ ף ᴪ

ễ № ̆ ᶏ Һ ≠ȁ Һ ̆ ҹ ԍ

̆֞Ҍ ԍֲ Ԋ ᴆ Ȃ ̆ᵬҹ Һ ễ №

̆ ╠ Һ ԇץ ̆ ᵬҹ ᵣ ̆

                                                        
Ȑ35ȑ қ ֲ Ԋ ӥ̆̂ 2019̃ 0285 ∆ 4407 Ȃ 

Ȑ36ȑ ҉ ֲ Ԋ∞‗ӥ̆̂ 2022̃ 0112 ∆ 27467 Ȃ 

Ȑ37ȑ қ Ҭ ֲ Ԋ ӥ̆̂ 2023̃ 06 5524 Ȃ 

Ȑ38ȑ қ Ҭ ֲ Ԋ ӥ̆̂ 2023̃ 02 9972 Ȃ 

Ȑ39ȑ Ҭ ֲ Ԋ ӥ̆̂ 2023̃ 1421 ∆ 116 ̕ Ҭ ֲ Ԋ ӥ̆̂ 2023̃ 14

37 ̕ ῏ Ҭ ֲ Ԋ ӥ̆̂ 2023̃ 02 52 Ȃ 

Ȑ40ȑ ֲ Ԋ ӥ̆̂ 2023̃ 2101 ∆ 1167 Ȃ 
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ễ ̆ ӎ Ԋ ҉ Ȃ ̆ ᵣ

ҍ Һ ̆ Ҍ ԍֲ Ԋ ᴆ ̆ ̆ᶭ

ԇ Ȃ
Ȑ41ȑ ҉ ӊ ̆ Ҭ ֲ ԅѿ Ȃ

Ȑ42ȑ ̆ ҉ ֲ

Ҍ ֲ ̂2015̃ ∆ 17 Ҍԇ Ԋ ҉

Ҭ̆ ԋҬ ֲ ҹ̆҉ ֲ ῒ֣ Ҭ

̆ ᵣ ‗ ̆҉ ֲ Ҍ

ԍֲ Һ Ȃ
Ȑ43ȑ ҹ̆ ᵣ ̂ ȁҦ ̃̆

╠ ѿ ȁ ᵬ ‰̆ ᵬ₮ ̆ ᵣ

Ҍ ԍ Һ Ԋ ᴆ Ȃ
Ȑ44ȑ ῒ ץ ᵣ Ҍẫῃҹ Ȃp

̆Ӟ ᶛ ̆ ᵣ ԍ Ȃᶛ ̆

Ӝ 7 ᷅ ᵣ Ҭ̆ Ӝ

ֲ ҹ̆῾ ᵣ ̆ ץ ҹ ֟ȁ ̆

ᶭ ԍ῾ ᵣ ᵬҹ Ḡ ҹ ↕̆ ΐ ᶭ ᵣ

ᵟ ץ̆ ῒז ף Ḡ ҹ Ȃ
Ȑ45ȑ ̆ ֲ

Ғ ₮ ԅᴪ ̆ ԅ ᵣ ԍ

Ȃ
Ȑ46ȑ 2022 ḱ ӊ ȇҬ ֲ ῍ Ḡ Ȉ 75 ̆ ῾

ᵣ ᴍ ⌠᷅ ̆ ֲ ̆ᵖ

̆ғᴪ ῀ ץ ȁ῀ Ȃ ̆ḱ ӊ

ׅ̆ ץ ᵣ ԍ Ԋ ҹ ̆ ῾ ᵣ

ᴍ Ȃ
Ȑ47ȑ ̆ ֲҹ ᵣ

Ԉ ҹ Һ Ԋ ̆ Ҍԇ Ȃ 

╠ ∞ ‖ ’̆ ҩᶛȂ ⱵҬ̆ ԍ

ȁ ̆ ᴪ ∞ Ҍ ѿȂᶛ ̆῏ԍ҉ Ẋ

῀ ȁ ȁ Ẋ ῤ ᴇ ̆ ԍ ´

̆ѿ ҉ қ ҹ̆ᴑҙ Һ ̆ ֲ

ҙ ᶛ̆ ғӞ ⌠Ҭ ̆ ֲ ľ Ŀ ľҌ

                                                        
Ȑ41ȑ ֲ Ԋ ӥ̆̂ 2015̃ ∆ 238 Ȃ 

Ȑ42ȑ Ҭ ֲ Ԋ ӥ̆̂ 2015̃ Ҭ 01080 Ȃ 

Ȑ43ȑ ԋҬ ֲ Ԋ∞‗ӥ̆̂ 2015̃ԋҬ 746 Ȃ ᵌ ᶛ̆ ֲ

Ԋ ӥ̆̂ 2022̃ 0110 ∆ 4086 ̕ қ Ҭ ֲ Ԋ ӥ̆̂ 2023̃ 16 36 Ȃ 

Ȑ44ȑ ӈӋ ֲ Ԋ∞‗ӥ̆̂ 2015̃ ӈ҉ ∆ 43 Ȃ 

Ȑ45ȑ Ӝ ֲ Ԋ∞‗ӥ̆̂ 2014̃Ӝ ∆ 10407 Ȃ ᵌ ᶛ̆ Ҭ ֲ Ԋ∞‗ӥ̆

̂2022̃ 11 3917 Ȃ 

Ȑ46ȑ ֲ ȇ῏ԍ῾ ᵣ ᴪ Ȉ̂ Ȑ2009ȑ160 Ȃ̃ 

Ȑ47ȑ қ Ҭ ֲ Ԋ ӥ̆̂ 2023̃ 16 36 Ȃ 



经贸法律评论 2024 年第 1 期 

12 

῀ Ŀ ҹ ҹ᷅ ҹ Ԋ ̆ ֲҍ ֲӊ Ԉ Ҍ

Ԋ ӈ҉ ̆ ֲӊ ԍ ̆ᶭ Ҍ Ȃ ԋ Ῥ

Ȃᵖ ̆ӊ Ԋ ̆҉ қ ԅ ᵣ ̆

Ȃ
Ȑ48ȑ ̆ Ԋ ̆ ѿҩ Ӟ ᵬ₮ ∞ ’Ȃ 

ԅ ‗ Ԋ ̆ΐ Ԋ ≠ӈⱵῤ Ԋ Ԉ ̆ Ӟ Ҍԇ

Ȃ Ҍԇ ‗ ̆ ҹ

῏ ̆ Ҍԇ Ȃᶛ ̆Ꞌꜚ ᴡ Ꞌꜚ ᴪḠ ᶭ Ⱳ ̆Ꞌꜚ

ᴡ ᴆȁ Ⱳ ᴡ Ꞌꜚ ᴪḠ ᶭ ԇץ ȁ ‰ ԇץⱲ

̆ ֲ ᵝֽ ᴡ ̆ᵖҌ ‗ Ⱳ ᴡ Ȃ ̆Ⱳ ᴡ Ꞌ

ꜚ ᴪḠ ̆ ԍ ̆ ֲ ᵝҍꞋꜚ Ԉ Ҍ ԍֲ

ꞋꜚԈ Ԋ ᴆ Ȃ
Ȑ49ȑ ᴪḠ ԍ ֲ ᵝ ᴪḠ ӈ

Ⱶ̆Ꞌꜚ ҍ ֲ ᵝ ᴪḠ Ԉ ҍ ӊ ̆ ԍ

̆Ҍ ѿ Ꞌꜚ ҍ ֲ ᵝӊ ᴪḠ Ԉ ̆ ᴪḠ Ҍ ԍ Ԋ

Ȃ
Ȑ50ȑ ԍ ֲ ᵝҹꞋꜚ Ⱳ ԅ ᴪḠ ̆ᵖ ֲ ᵝ ȁ

ᴪḠ Ꞌꜚ ȁ Ԉ ̆Ꞌꜚ ֲ ᵝҹ

Ꞌꜚ Ⱳ ᴪḠ Ғ ȁ ̆ ֲ ᵝȁꞋꜚ ᴪḠ

Ԉ ̆ ҍ ӊ ̆ ԍ ̆ ᴪ ̆Ҍ ѿ

Ꞌꜚ ҍ ֲ ᵝӊ ᴪḠ Ԉ Ȃ ̆ ᴪḠ ‗ ̆Ҍ

ԍֲ ꞋꜚԈ ᴆ Ȃ ԍ ֲ ᵝ ҹꞋꜚ Ⱳ ᴪḠ ̆ғ ᴪḠ

Ⱳ Ҍ Ⱳ Ꞌꜚ Ҍ ֣ ᴪḠ ̆ ֲ ᵝ ễ Ԉ ֲ̆

ԇץ Ȃ
Ȑ51ȑ ΐ Ҍ ԍ Ԋ ᴆ ̆ Ҍԇ Ȃ

Ȑ52ȑҌꜚ֟ ≠ֲ

≠ֲ ₮ῒҌꜚ֟ ̆ Ὲ ̆ ᵥ ȁ ᵥ

̆ Ԋ Ȃ
Ȑ53ȑ ̆Ҍ ԍֲ

Ȃ
Ȑ54ȑҙҺ ֟ ט֜ ̆ Ԋ ῏

                                                        
Ȑ48ȑȇ҉ ᴧ ˻ ̆ ₮Ӎ ŀŀȈ̆ 2019 8 13 ̆https://www.sohu.com/ 

a/333509166_351257̕ ȇ̔ ̔ ҹָӇ ľ ĿȈ̆ h̆ttps://new.qq.com/rain/a/20200317A002YB00Ȃ 

Ȑ49ȑ ֟ ῑ ῇ Ҭ ֲ Ԋ∞‗ӥ̆̂ 2023̃ῑ 08 978 Ȃ 

Ȑ50ȑ ῧ Ҭ ֲ Ԋ∞‗ӥ̆̂ 2023̃ 11 3658 Ȃ 

Ȑ51ȑ ֲ Ԋ ӥ̆̂ 2017̃ 1119 ̕ ֲ Ԋ ӥ̆̂ 2017̃ 1121 Ȃ 

Ȑ52ȑ ֲ Ԋ∞‗ӥ̆̂2013̃ ԋ∆ 1362 ̕ Ҭ ֲ Ԋ∞‗ӥ̆̂2014̃

1689 Ȃ 

Ȑ53ȑ ֤ ֲ Ԋ∞‗ӥ̆̂ 2014̃ ∆ 3205 Ȃ ᵌ ᶛ̆ қ ᵫ ֲ Ԋ∞‗ӥ̆

̂2014̃ᵫ ѿ∆ 75 Ȃ 

Ȑ54ȑ ῐ ֲ Ԋ∞‗ӥ̆̂ 2020̃ 0411 ∆ 426 ̕ ῐ Ҭ ֲ Ԋ∞‗ӥ̆̂ 2020̃

04 2321 Ȃ 
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Ԋ ̆Ҍ ԍ Ԋ ᴆҺ Ȃ
Ȑ55ȑ ᵬ ̆ Һ ῏ԇץ

‗̆Ҍ ԍֲ ᴆ Ȃ
Ȑ56ȑ ̆ ῏ Ԋ᷅ ҹ ̆ Ҍ

ҹ ԊֲҦ Ԋ ᶭ ̆ᵖ ⱵҬӞ ץ ҹ ’Ȃᶛ ̆

῾ ᴪ Ҭ̆

ҹ̆ ῾ ῏ ⅞̆ ֲ Ӟ

῾ ̆ғ ╠ № ᶏ Ȃ ҹ
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1 9 ľ̆ ᴑҙ Һ └ Ŀ ԍꞋꜚԈ Ȃ Ҭ̆

̆ ҹ ᴑҙ Һ └ Ԉ Ҍ ԍꞋꜚԈ ̆ Ҍ ԍ

Ȃ
Ȑ61ȑᶛ ̆ ҍ қ Ḥ ֟ҙ Ὲ Ꞌꜚ Ҭ̆ѿ ȁԋ ȁ

Ῥ ҹ̆ Ԋֲ └ └ Ҭ Ꞌꜚ ễ ‰

̆ ῏ ᴑҙ ҹ ̆ Ꞌꜚ

Ҭ֟ ̆Ҍ ԍֲ Ԋ ᴆ Ȃ
Ȑ62ȑ ̆ ҍ

Ⱶ Ὲ ̂ ҉ ֲ̃ꞋꜚԈ Ҭ̆ԋ ҹ̆ Ꞌꜚ῏

Ⱳ ᴪḠ ҩ ̆ ҉ ֲ ֟ҙ ᵣ ᵣ

Ȃ ҉ ֲᵬҹ ᴑҙ̆ҹ ̆ῒ֣ Һ ֟ ֲ

≠Ȃ ҉ ֲ ֟ ֲ Ҭ ̆ ҹ ᴪ ̆

Ҭ ҍᴑҙ≠ ‗̆ ԅ Ȃ
Ȑ63ȑ 

ȇ ֲ ῏ԍ ֟ ᴆ Ȉ̂ Ȑ1992ȑ38 ̃ 3 ľ̔₄Ҍ

Ԋ ȁ ῏ ᴆ ԍ ֟ ̆

פ ⅞ ȁ № ֟ ̆ ᵝῤ ȁ№ ȁ

֟ ̆ Ҍ ԍֲ Һ ᵬ ̆ Ԋֲҹ ֲ̆

ᶭ Ҍԇ ̆ ῒ ῏ ‗ȂĿᶛ ̆ ҍ ᶰȁ Ṣ

Ҭ̆ԋ ҹ̆ Ӡֲ └ ₮ Ὲ ᵟ ᶏ Ⱳ

ῒ ᶭ ̆₮ ҍӯ ӯ ҹ Ⱳ ̆ Ⱳ ӯ

ᶏ ̆ ̆Ӡ ’ ᴇ ֲ̆ ҍ

ᶰ ᵟᶏ ̆ᵖ Ҍ֣ ̆ ԍ ȁᶏ №

̆ ֲ ᶭ ῏ ᴆ ̆ ᵝῤ № ֟ ̆

Ҍ ԍֲ Һ ᵬ Ȃ
Ȑ64ȑ ̆ ҍ Ҭ̆ԋ

ҹ Ὲ̆ ᵟ № Ҍ ԍ Һ Ȃ
Ȑ65ȑῬ ̆ Ῥ ֲ ҍ ֲ

ҙ Ὲ ѿ ҈ֲ Ҭ̆Ῥ ҹ̆ Ҭ ץ ̆

ԅᵟ ≠№ └ ̆ № └ Ҋ̆ ᵝ № ≠ᵟ ̆

ԍ ӊ ҍ ῏ ̆ ᵝҍ ӊ ῏ Ҍ̆ Һᵣ Ὲ ȁ

ֲ ῒז ӊ ֟῏ ֲ ῏ ֟ Ԋ ῏ ̆ ᵝῤ ȁ

                                                        
Ȑ61ȑ ᴆ ᴆ̆ ᴆ ᾟ№ғ ᴆ̆ ᶏץ ľ Ŀ

Ȃ 

Ȑ62ȑ қ Ҭ ֲ Ԋ ӥ̆̂ 2014̃ ѿ 565 ̕ қ Ҭ ֲ Ԋ ӥ̆̂ 2015̃

221 Ȃ 

Ȑ63ȑ Ҭ ֲ Ԋ ӥ̆̂ 2014̃ Ҭ ѿ 887 Ȃ 

Ȑ64ȑ Ҭ ֲ Ԋ ӥ̆̂ 2015̃ 1750 Ȃ 

Ȑ65ȑ ֤ ѿҬ ֲ Ԋ∞‗ӥ̆̂ 2015̃ѿҬ 04503 Ȃ 
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№ ȁ ֟ ̆Ҍ ԍֲ Һ ᵬ ̆ Ԋֲҹ

ֲ̆ ᶭ Ҍԇ Ȃ
Ȑ66ȑ 

̆ѿ ⅝Ԋ ̆ ԊҺᵣ Ԋ ≠ ⌠Ҍ └Ȃᶛ ȇ̆

ֲ ȁ ֲ ȁῈ ῏ԍⱲ ⅝Ԋ ᴆ Ȉ̂

ᴪȐ2019ȑ2 ̃ 10 ̆ Ὲᴧ ȁ ᴆҬ̆

ҍֲ Ԋ ̆ Ҍԇ Ȃ ȇ̆ ֲ ῏ԍ ȅҬ ֲ ῍

⅝Ԋ Ȇ Ȉ̂ Ȑ2021ȑ1 ̃ 175 ľ̔ ֲ ֲ ≠ ⌠ ᷅

№ ̆ ⅝Ԋ Ҭ Ԋ ̕

ֲ ֙ Ҧ ҹ ⱬ ̆ῒ ף ֲȁ ֪ Ԋ Ȃ ⌠ ᷅

̆ Ԋ Ԋ ễ ֲ̆ ѿ Ҍԇ ȂĿ

̆⅝Ԋ ᴆ Ԋ ≠ֲҺ ễ ȁ ֙ ễ ȁ ̆ ҹ Ҍ ԍ

Ԋ ễ ̆ӞҌᾛ Ԋ Һ Ȃ
Ȑ67ȑ ̆ ▫ ̆

҉▫ ԅҺᵣ ᵣ ≠Ȃ ̆ѿ ⅝Ԋ ̆ ԍ ῏Һᵣ ҹ ҹ ᷅

Ԋ ≠̆ Ҍԇ Ԋ ᵞ ≠Ḡ Ȃ
Ȑ68ȑ

Ⱶ Ҭ̆ ҹᶶ ֲ Ⱳ Ҭ Ԋ ҹӞҌ ԍ Ԋ

Ȃ
Ȑ69ȑ 

҉׆ ץ ̆ѿ ̆ ֲ ץ ѿ֓ ̆

ᴆ ԅ ֓ Ԋ Ҍ ԍ ̕ ѿ ̆ Ҍԇ

Ԋ ᴆ ’̆ ҹҌ ԍ ↕ ₮

Ȃ ̆ ’̆ ᵣ

ᴆҬ ҹ Ȃ ̆ᵖ₄ ȁ⅝Ԋᶶ ȁ ᵣ ̆ Ӟẁ ԍ

Ȃ ̆ ⱵҬӞ ѿ ץ Ҍԇ ԋ ѿפ

ᴆ ’Ȃ
Ȑ70ȑ ӊ Һ̆ └ ῒץ ῤ Ҍ‰ ̆ҹ

ᶫԅ ҉ Ȃ 

                                                        
Ȑ66ȑ ֲ Ԋ ӥ̆̂ 2015̃ 00123 Ȃ 

Ȑ67ȑ ̆ ȇ ֲ ῏ԍ⅝Ԋ Ԋ Ȉ̂ Ȑ2000ȑ47 ̆ ̃ 1 ץ ȇ

ֲ ῏ԍ ȅҬ ֲ ῍ ⅝Ԋ Ȇ Ȉ̂ Ȑ2012ȑ21 ̆ ̃ 138 Ȃ 

Ȑ68ȑ ῏ ̆ ȇ ֲ ȁ ֲ ȁῈ ῏ԍⱲ ⅝Ԋ ᴆ Ȉ̂ Ὲ

Ȑ2014ȑ16 ̃ 7 ȇ̆ ֲ ῏ԍ Ṣ ᴆ Ȉ̂ Ȑ2020ȑ17 ̃ 5 Ȃ ῏ ᶛ̆

җ Ҭ ֲ Ԋ ӥ̆̂ 2014̃ ѿ∆ 336 ̕ җ Ҭ ֲ Ԋ ӥ̆̂ 2014̃ ѿ∆

324 ̕ ֲ Ԋ ӥ̆̂ 2023̃ 1026 ∆ 1137 Ȃ 

Ȑ69ȑ ҉ ֲ Ԋ ӥ̆̂ 2022̃ 0113 ∆ 13538 Ȃ2023 4 28 ̆҉ ԋҬ ֲ ᵬ₮ Ԋ

ӥ̂2022̃ 02 8720 ̆ ԅ╠ ̆ פ ֲ Ȃ 

Ȑ70ȑ Ҭ ֲ Ԋ ӥ̆̂ 2023̃ 08 1439 Ȃ 
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四、司法救济权保障：法院拒绝司法救济的程序规制 

Һ └ ∞ № └̆ᵖ ῒ ‗ ᵣ ̆Ҍ

Ҍԇ ҹ └̆ ҹ Ȃ

Ԋֲ ᵣ ≠ ≠ ̆ ׆ └ңҩ ̆

∞ ↕Ȃ 

（一）诉的利益与主管范围的二阶结构 

ץ҉ ∞ ץ ≠ ᵬҹ∞ └̆ ∞ ȁ

≠ ȁ Ԋֲ ԍ ᴆȂ
Ȑ71ȑ ̆Ӟ ᵣ ҉ ∞

῀ ≠ ̆ ҹ ≠ ≠Ḡ ≠Ḡ ≠ ̆╠

҉ Ԉ ̆ ∞‗ ‗ᵬҹ Ԉ Ȃ
Ȑ72ȑ 

≠Ḡ ̆ῒ ∞ Ȃΐ ᴆ ΐ

Ԉ ̆Ԉ ѿ ̆ ԋ ̆ ΐ ľ ῏ Ŀ

̆ ԇ Ȃ
Ȑ73ȑᵬҹ ≠Ḡ ҉ Ԉ ̆ ңҩ∞ ‰̆

ѿ ҹ Ԋֲӊ ΐᵣ ≠ӈⱵ ῏ ̆ԋ ῏ԍ ₯ ԍ

Ȃ
Ȑ74ȑ ∞ ̆ ⌠ ȁ ̆ ᴪȁ ̆ ᵣῤ

└ Ȃ
Ȑ75ȑ ̆ ᴆ ᵣ ῤ ̆ ᴪ ҉ Ḥᴀ ↕̆

Ȃ ̆ ᵟ ᴍ̆ ῒ ԍ ̆

∞ Ȃ
Ȑ76ȑ Ḃ ᴆ Ҍ Ӟ̆ ҹ∞ ╠

ԍ ∞Ȃ ̆ ᵟ ӊט ץ̆ ᵟ ᵟ

ᵝҹ ῒ ̆ ̆ᵖῒ╠ ᾢ

ᵟ ̆ ᵟ ҉ ∞ ̆ Ҍ Ȃ
Ȑ77ȑ ̆Ḥ

ֲ ӊט תּץ̆ ῤᶫῙ ҹ ֲ ̆

Ӟ ̆ᵖῒ╠ ׆ ∞ ᴺ̆ ֞Ҍ Ȃ
Ȑ78ȑҌ ̆

ҍ ᵣ ῏ Ҍ Ȃ ̆ғῒ╠

Ҍ ҉ ∞ ̆ ↕ ᵬ₮ ᵣ∞‗Ȃ ̆ ֲ ף

                                                        
Ȑ71ȑ̵ ̷ ȇ̔ Ԋ Ȉ̆ ╤ ̆ ₮ 2008 ̆ 180 Ȃ 

Ȑ72ȑ̵ ̷ᴚ ȇ̔ Ԋ Ȉ̂ 4 ̃̆ Ԑ ̆ ֤ ₮ 2019 ̆ 119 Ȃ 

Ȑ73ȑ̵ ̷ ᴚᾥ¥ ȇ̔ Ԋ Ȉ̆ ̆Ҭ ₮ 2010 ̆ 3 − 4 Ȃ 

Ȑ74ȑ̵ ̷ᴚ ȇ̔ Ԋ Ȉ̂ 4 ̃̆ Ԑ ̆ ֤ ₮ 2019 ̆ 120 Ȃ 

Ȑ75ȑ̵ ̷ ȇ̔ Ԋ Ȉ̆ ╤ ̆ ₮ 2008 ̆ 182 − 183 Ȃ 

Ȑ76ȑ ∞ 1980 1 11 ∞‗Ȃ 

Ȑ77ȑ ∞ 1989 9 8 ∞‗Ȃ 

Ȑ78ȑ ∞ 1981 4 7 ∞‗Ȃ 
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ֲ ᴍ̆ ף ֲ ᴋᾧ ץ ᵣῤ ↕ Ȃ
Ȑ79ȑ ᵣῤ

ҍ ῏ № ̆ ԅ ∞ᶛ Ȃ
Ȑ80ȑ ̆ ῤ Ԉ Ӟ

Ҍԇ ’Ȃᶛ ̆ ҍᵫ ꞋⱵ Ҭ̆ ԍ

2014 1 3 ᴆ ⌠ᵫ ̆ ῒȇ

ἷ └ Ȉ̆ ῒ ῤȇἷֲᵬ Ȉ ̆ ҹῒ ᶫ ȁἷֲ

ᴆ̆ ῒᵟ ѿ ҈ֲ ᵟ Ȃ ἷֲ ῀ ῤ ᵟḱ ̆

ᵟ῏ Ȃ2014 5 23 ̆ ץ Ҍ῍ᵟ ҹ ̆ ԇῒ ̂ ̃

Ȃ ҹ̆ῒ ῀ Ԋᵫ׆ Ⱶ ᵬ̆ 3 400 ᾝ̆ῒҬ 3 000 ᾝ̆

400 ᾝ̆ Ꞌꜚ Ȃ 2014 2 ⌠ 4 ԅ 3 400 ᾝ ̆

2014 1 ֽ ԅ 400 ᾝ 5̆ ט Ȃ ץ ҹ Ԋ

̆ פ∞ 2014 1 5 6 400 ᾝȁ ễ 2014 1 ⌠ 5

Ṑ 17 000 ᾝ̆ Ȃѿ ҹ̆ Һ ꞋⱵט

Ҍ Ȃ ľ≠ Ŀ № ↕ ἷֲ ᵥ ѿ

̆ ԍ ľ Ŀ ľ ῙĿ Ȃ ̆ Ҍ ҉ ῏ ⱴ

ץ ̆ ӈ ῤ ӟḚ Ȃ ̆ѿ ץ Ҍ ԍ

Ԋ ҹ ̆ԋ ѿ Ȃ
Ȑ81ȑ ̆ Ԉ Ԉ

̆ ҹ ∞ ̆ғҺ ҹ ԍ Ḥ̆ ӞҌ

ԇ Ȃ
Ȑ82ȑ 

ԍ ≠Ḡ ≠ ̆ Ҍ ȁҌ ‗ Ԋ ȁҌ

’Ҋ̆ΐᵣ ӊט ȁ ӊ ȁ ӊ ≠ ̆ ῒ ᵬ

₮ ∞‗ ‗ Ȃ
Ȑ83ȑ ⱵҬ̆ Ӟ ץ ≠ ∞

’̆ ῒ ӊ ≠ ∞ Ȃᶛ ̆ ҍ

Ҭ̆ ҹ̆ Ԋֲ ⱬӊ ̆ ∞‗ ῏

̆ᶏ Ԋֲӊ ľ Ŀ ῏ ̆ ᶏ ӊ

ᵝ ץ ׆̆ Ҍ ῏ Һᵣ ̆ ≠ Ȃ ≠

Ԋֲ ⱬӊ ΐ ≠ ȂԊ ҉̆ ԍ ῏

ӊט ᵬ₮∞‗╠̆ ᵬҹ∞‗ᾢ‗Ԋ Ԋ ῏

                                                        
Ȑ79ȑ ∞ 1980 4 10 ∞‗Ȃ 

Ȑ80ȑ ȉ ҉ɁԈ Ȋ ɎȞ ȋ Ԋ ∞ᶛ ̂ 6 Ȍ̃̂ ̆2023 ̃2 − 6 Ȃ 

Ȑ81ȑ қ ᵫ ֲ Ԋ ӥ̆̂ 2014̃ᵫ ѿ∆ 149 ̕ қ ᵫ Ҭ ֲ Ԋ ӥ̆

̂2015̃ᵫҬ ѿ 101 Ȃ 

Ȑ82ȑ ҉ ֲ Ԋ ӥ̆̂ 2017̃ 0125 ∆ 1318 ̕ ֲ Ԋ

ӥ̆̂ 2020̃ 0122 ∆ 4323 Ȃ 

Ȑ83ȑ̵ ̷ ȇ̔ Ԋ Ȉ̆ ╤ ̆ ₮ 2008 ̆ 187 − 204 Ȃ 
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Ȃ ӊט ̆ Ԋ ῏ Ҍ ⱬӊ

̆ ᵬҹ ╠ט Ԋ ӎ ≠ Ȃ ҹ ӊט Ҭ̆ Ԋֲ

̆‗∞ט ⱬ Ԋ ῏ ӊ ᵬ₮ ‗∞ט ╠ ̆ ᾛ

῏ ӊ ↕ ҹ ‗∞ט ңҩ ̆ῒ Ȃ

ֲ Ԋֲ ӊ ∞ ̆↕ ԍ Ԋֲ ғ

‗ ԑӊ ̆ Ҍ ↕ ӊ ≠ ̆ Ҋ̆ Ԋֲ

ꜚ Ȃ
Ȑ84ȑ ԍ ҹ ӊט ̆ ⱵҬ ₮ ט

̆ Ԋ Һ ̆ ץ ӊ Ԉ ӊ

’Ȃ
Ȑ85ȑ ҉ ̆ ҹ ≠ ԅ ≠ ≠ ̆ └

≠ Ȃҹԅ ᶭ ̆ ᶏ ԍ Ԋ Ԉ ̆ Ҍ

̆↕ ΐ ≠ Ȃ ̆Ӟ ץ ԊֲҌ ӊט ₮

ȁ ≠ ҹ ̆∞‗ ᶛȂ
Ȑ86ȑ 

҉̆ ≠Ḡ ≠Ḡ ≠ ῍ ‗ ԅ Ȃ ⱵҬӞ

ץ ≠ ∞ Ạ ̆ᵖ ≠ ∞ ’̆ғ Һץ

∞ ӂף ≠ ∞ Ȃ ̆ Ԋ ҹҺ

ȁ ᷅ Ԋֲ ≠Ȃ ≠Ḡ ∞

̆ᵖҺ └ ҉ΐ № Ԋ ∞ ᵬ ̆ ̆ ∞

≠ ∞ ⱴҺ ∞ ̆ ≠ ∞ ╠ ԍ Һ ∞ Ȃ Ԋ ΐ

≠ ӊ ̆ Ԋ ׅҌ ԍ Һ ̆ Ҍԇץ ӊ

Ȃ 

（二）受案范围裁判的程序保障 

Ԋ Һᵣӊ ֟῏ ֲ ῏ ̆

ⱬ Ȃ Һᵣӊ ֟῏ ֲ ῏ └ ̆

ԅ Һ ӊ Ȃ ᵌԍ
Ȑ87ȑ Ҍץ̆ ԍ Ҍԇ ӊ

̆ Ḃ ῃ ᴆ Ȃ ̆ ԍ Һ ̆Ӟ

                                                        
Ȑ84ȑ ֲ Ԋ ӥ̆̂ 2019̃ 0106 ∆ 4820 Ȃ ᵌ ᶛ̆ ֲ Ԋ ӥ̆

̂2019̃ 0322 ∆ 847 ̕ Ҭ ֲ Ԋ ӥ̆̂ 2019̃ 03 1107 ̕ ֲ Ԋ ӥ̆

̂2019̃ 1723 ∆ 1786 ̕ ֲ Ԋ ӥ̆̂ 2019̃ 7232 ̕ қ ֲ Ԋ ӥ̆

̂2021̃ 0112 ∆ 29831 ̕ қ Ҭ ֲ Ԋ ӥ̆̂ 2022̃ 06 2430 ̕ Ҭ ֲ Ԋ

ӥ̆̂ 2023̃ 01 5192 ̕ қ ҳ ֲ Ԋ ӥ̆̂ 2023̃ 0724 ∆ 2832 Ȃ 

Ȑ85ȑ қ ֲ Ԋ ӥ̆̂ 2020̃ 0282 ∆ 2196 Ȃѿ ץ Ԉ ҹ

ӊ ̆ԋ ᶛ̆ Ӡ Ҭ ֲ Ԋ ӥ̆̂ 2016̃ 07 2841 ̕ Ҭ

ֲ Ԋ ӥ̆̂ 2017̃ 02 3644 ̕ ֲ Ԋ ӥ̆̂ 2019̃ 309 Ȃ 

Ȑ86ȑ ֲ Ԋ∞‗ӥ̆̂ 2021̃ 1203 Ȃ 

Ȑ87ȑ ḍ ȇ̔ ҍ Ῥ Ȉ̆ ȇ ף Ȉ2021 3 ̆ 132 − 134 Ȃ 
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῏ ꜚ ̆ ̆ ֓ ԅ └

ԍ ᴪӊҬ̆ Ҍ≠ԍ ᴪ Ȃ 

ԍ ̆ ׆ ᵣ ₮ ₮ Һ

Ȃ Ⱶ ∞ᶛ↕ ̆ ᶏ ԍ ԍ ̆Ӟ

’Ȃ ᵣ ↕ ᵣ Ҍ⌠ ‗ ’Ҋ̆ ‗

₮ ↕ ҩ ̆ Ҍ ↕ ᶏӊᵣ Ȃ ̆

ԅ ᵣ ≠ Һ ̆ ∞ Ḡ

└Ȃ׆ ѿ ̆ Ԉ ֜ԇ ≢ ҩ ↕ ̆ ҹ

Ȃ 

׆ ̆ ׆ץ Ҋ ∞ Ḡ Ȃ ѿ̆ ≠

ԅ ∞‗̆ ᵌ ᴆ ΐ ⱬȂ ֲ

ᶛ ̆ᶏ ↕ ȂԊ ҉̆ ֲ ԅ

ѿ №Ҍԇ ᴆȂᶛ ̆ Ῥ ֲ ֤ Ὲ ҍ ֲ

Ҭ̆ ֲ ҹ̆ Ԉ ҹ ԍ

֟ Ȃ ᾢ̆ Ԋ ̆ Ԉ ֲ╠ 15

Ὲ ̆ ⅞ ‰ ̆ ҉ḱ Ȃ Ҍ Ὲ ╠ Ȃ

ῒ ̆ Ԋֲ ҹ ̆ Ҭ֟ Ȃ

׆̆ Ὲ ῤ ̆ῒҺ ҹ∞פ Ả ᷅ ̆

Ԉ Ȃ Һᵣӊ ≠ӈⱵ῏ ̆ Ԋ

ᴆȂ ̆ ᵣ Ȃ ҉̆ Ҍ

֟ ̆ ֤ ԋҬ ֲ ᶭ ȇ ֲ ῏ԍ ֟ ᴆ

Ȉ Ὲ ̆ Ȃ ̆ ֲ ҹ̆ ԍ

Ȃ
Ȑ88ȑ Ҭ̆ ֲ ᴆ № ̆ ׆

֟ Ҭ №₮ ̆ ҹῒ Һᵣӊ ֟῏ Ȃ ԋ̆ ΐ ≠

’Ҋ̆ ↕ ̆ ≠ Ȃ ≠ ӎ

̆↕ ‗ ↕Ȃ ҈̆ ∞̆ Ԋֲ

Ȃ ≠ ∞ ӊ ̆ ԍ Һ Ԋֲ ץ

̆ ԍ ῏ ז Һ ̆ ץ ҉

↕ ֜Ȃ ҉̆ ץ Ҍԇ ӥҬ Ԋֲ ץ Ὲⱬ

└ ̆ ץ ᵌ ֜₱ ӥ ֜Һ ῏Ȃ ̆ Ԉ ΐ

ѿ ӈ̆ ȇ ֲ ῏ԍⱴ ᴆ Ῥ ᵬ

                                                        
Ȑ88ȑ ֲ Ԋ ӥ̆̂ 2014̃ 197 Ȃ 
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Ȉ̂ Ȑ2023ȑ13 ̃ 4 ȁ 9 ̆ ԍ Ԉ ̆ ץ

Ȃ ԓ̆ ҹ ≠ֲ ≠ Ҍ⌠ ’̆ ץ

ễȂ ̆ Ҭ̆ ̆ Ԋֲ ץ Ԋ ҩֲ ễ

ᴋȂ ѿ Ԋ ễ Ҍ ȇ ῖȈ 1382 ᷅ ᴋѿ ᴆӊѿ̆

ῒז ≢ӊ Ȃ
Ȑ89ȑ ᵣ Ҋ̆ Ⱶ ꜚҬ ᶏҌ ӈ҉ ᷅

̆Ӟ ץ ễ Ԋ Ȃ 

׆ ̆ ȇ ֲ ῏ԍ Ҭ ֲ ѿ Ԋ ᴆ ‰ Ȉ

̂ Ȑ2021ȑ27 ̃ ѿ Ԋ ᴆ Ҋ ̆ѿ Ԋ ᴆҺ

Ҋ̆ ľҌץ ԍ Ŀҹ ᵬ₮ ∞̆ ץ ᾛ

Ԋֲץ ≠ ԋ ҉ ̆҉ ⌠ ֲ ֲ Ȃ ֲ

ֲ ץ ̆ ҩ ∞ Ԉ Ȃ ̆

≢ ץ ҩ ΐᵣ Һ └ ᵣ ҍ ↕ ҩץ̆

ҹ ᵝ ѿȂ 

五、结语 

ȇ Ȉѿ Ҭ ľ̔ѿ ҌῈ ∞ Ҍ ҽꜚҹ Ȃ

ҹ ֓Ҍ ҽꜚҌ ԅ ̆ ҌῈ ∞ ↕ ԅȂĿז ľ̔ӈ

ֲ ֲ ╠ Ἕ ӊ ̆ ӊԚȂĿ
Ȑ90ȑ Ҥ ҌῈ̆

ҹῒҌ ԅῈ ̆ ׆ ҉ Ȃľҩᵣ֣ ѿ

≠̆ ᴪ ԇҩֲ Ḡ ȂĿ
Ȑ91ȑ ̆Ҍֽ ҩᵣ ᷅ ԅΐᵣ

Ԋֲ ̆ ғ ѿ ᶏ ῏ ԅ └ ҹ ӊ Ȃ ԍҺ

└ ΐᵣ ̆ Ҍ׆ ≠ ׆

≠ ₮ ̆Ҍֽ ѿ֓ ԍ ғ ᵣ ҉ᶭ ₳ ᵣ ≠

̆ ғᵬ₮ ∞ Ҥ Ҍ ѿ Ȃ ̆ ̆ ץ

≠ ∞ ҍҺ ∞ ῍ ∞ ̆ғ Ԋ Ҍץ ԍ Һ ҹ

Ҍԇ ̆ Ԋֲ ץ ῒזῈⱬ └̆ ֜Ȃ └ └ ̆

ȁ ȁ ≠ ҉ └̆ ץ ‗Һ ‖ ȁ ѿ ⱳ Ȃ

ԍ ȁ ԍ ≠ ̆ Ȃ ҩ Ҭ Ὲ

ӈ ᾫ ҩץ̆ ΐᵣ ꜚ ̆ ̆

ѿ ̆ Ȃ 

                                                        
Ȑ89ȑ̵ ̷֠≠¥ ȇ̔Һ ҍ Ȉ̆ ̆ ȇ ̂ Ȉ̃2019 1 ̆ 148 Ȃ 

Ȑ90ȑ̵ ̷ ȇ̔ Ȉ̆ ̆ Ⱶ ӥ 1983 ̆ 193 Ȃ 

Ȑ91ȑ̵ ̷֠≠¥ ȇ̔Һ ҍ Ȉ̆ ̆ ȇ ̂ Ȉ̃2019 1 ̆ 149 Ȃ 
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Substantive Scope and Procedural Regulation for the Trial Courts to 
Refuse Judicial Relief 

 

WU Jun 
 

Abstract: The clause “belonging to the scope of civil litigation accepted by the People’s 

Court” in the Civil Procedure Law is considered to be a legislative expression of the jurisdiction of 

the court. The court jurisdiction system plays the role of allocating the power to adjudicate civil 

legal disputes among different agencies and organizations. The legislation only stipulates that legal 

disputes that are not within the jurisdiction of the court are illegal, but there is no supporting 

system to clarify the specific scope of the jurisdiction of the court and the mechanism for handling 

jurisdiction disputes. The interest of action mechanism also plays a role in regulating the scope of 

the court’s judicial power. However, in practice, judges tend to restrict the scope of cases accepted 

by the court, put the court jurisdiction judgment before the interest of action judgment, and replace 

the policy-based court jurisdiction system with the rule-based interest of action mechanism. The 

court’s decision to refuse judicial relief should be based on a second-order judgment structure of 

“interest of action” and “court jurisdiction”. After judging the interest of action, the court should 

explain the legal channels through which the parties can seek relief for legal disputes that are not 

under the jurisdiction of the court. For disputes under the jurisdiction of administrative agencies 

exclusively, the court can refer to the rules for transfer jurisdiction based on the consent of the 

plaintiff. From the institutional perspective, the scope of cases accepted in civil litigation can be 

unified through mechanisms such as restriction of similar cases, escalation of hierarchical 

jurisdiction, and special procedural guarantee for disputes between court jurisdiction and other 

organization jurisdiction, through accumulation of individual cases. 

Keywords: Civil Litigation; Judicial Relief; Court Jurisdiction; Interest of Action; Scope of 

Cases Accepted by the Court 
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