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遗产管理人制度的程序建构：如何指定与为何指定？ 
——基于实体与程序交互实质性促进理论框架 

 

赵 蕾 
 

 

摘 要：2023 年修正的《民事诉讼法》新增指定遗产管理人特别程序，回应了《民法典》

与司法实践的需求，不过尚未实现遗产管理人制度的程序建构。遗产管理人制度的程序建构

按照“实体与程序交互—非讼程序—法律解释”三个维度架构理论框架，并遵循“如何指定

—为何指定”逻辑进路展开。首先，针对新《民事诉讼法》第 194 条和第 195 条进行指定遗

产管理人案件提起与裁判的规范解释；其次，通过实体与程序赋权明确遗产管理人的当事人

资格以及诉讼程序与指定遗产管理人案件的程序衔接，完成遗产管理人制度程序建构的发展

性作业；最后，提出迈向实体与程序交互实质性促进的遗产管理人制度体系化的观点。 

关键词：遗产管理人；实体与程序交互；实质性促进；理论框架；程序建构 
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引言 

֟ ֲ ֟№◓╠̆ ֟ ῏ԊⱵ ֲȂ
Ȑ1ȑ ҹ ֲ

ӊ Ҍ ⌠ᵝ̆ ῒ Ҍ ̆ ֟ Ȃ
Ȑ2ȑ

ף ӈ҉ ֟ ֲ ԍ ľ ֲĿ̆ ҉ Ҍΐ ҈ֲ

֟ ᶏ № ѿ └ Ȃ
Ȑ3ȑҌ ԅ └ ̆ ԅ ֟

ֲ└ ȂȇҬ ֲ ῍ Ȉ̂ ̃ᶷ ԍḠ ֲ ≠ ̆ ӎ ֟ṽ ֲ

Ḡ Ȃ ̆ ֲ ᴧ Ҍ ⱴ ̆ Ӟ ԅ

̆ ֲ Ҋ ֟ Ӟ Ҋԅ ễ ṽⱵȂҹ ȇ̆Ҭ ֲ ῍

ῖȈ̂ Ҋ ȇ ῖȈ̃ 1145ĺ1149 ֟ ֲ└ ̆ ԅ ֟ ֲ

                                                        
̵ᵬ ̆ ̷׃ ̆ ῾ҙ ֲ ҍ ◐ Ȃ 

̵ ̷ ᴪ ѿ ľ Ŀ̂ ‰ ̔23BFX168 Ȃ̃ 

Ȑ1ȑ Һ ȇ̔Ҭ ֲ ῍ ῖ ӈȈ̆ ₮ 2020 ̆ 2198 Ȃ 

Ȑ2ȑ̵ ̷ ֒ ¥ ᾥ ȇ̔ Ȉ̂ 5 ̃̆ ̆Ҭ ֲ ₮ 2020 ̆ 199 Ȃ 

Ȑ3ȑ ȇ̔ Ȉ̆ Ҭ ₮ 2003 ̆ 221 − 222 Ȃ 
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’̆ ѿ Ȃҹԅҍȇ ῖȈ ֟ ֲ└ ȇ̆Ҭ ֲ ῍

Ԋ Ȉ̂ 2023 ḱ ̆Ҋ ȇ Ԋ Ȉ̃ ԓ ľ ≢ Ŀ ľ

֟ ֲ ᴆĿ̆ ҹ ᴆ ᶫԅ ̆ ԅ ↕ ᵬ ̆ ≠ԍ ֟

ֲ└ ⱳ ᾟ№ Ȃ
Ȑ4ȑ ԍ ֟ ֲ ᴆ ̆ ֟ ֲ└

̆ ‗ ȇ Ԋ Ȉ ҍ ̆ ֟

ӊף Ȃ׆ ҍΏᵬ ₮ ̆ ᵣҍ ֜ԑ Ḇ

̆ ꜚ ֟ ֲ└ ץ̆ ԍ ֹȂ 

一、问题的提出 

ȇ ῖȈ₮ ӊ ȇ̆ Ԋ Ȉҍȇ ῖȈ ҍ ҹľ ╠ ᴋ

ⱵӊѿĿȂ
Ȑ5ȑ ᵣ ҍ ֟ ֲ ԅ Ȃ ᵣ ץ ´ȁ ȁ

ҹף ȂῒҬ̆ ׆´ ᵣҺᵣ Һᵣ ѿ ℗῀̆ ԍ ᵣ ҉ ֟ľ

Ŀ ↕ ԅ ֟ ֲ Һᵣ ᵝȂ
Ȑ6ȑ ҹ̆ ֟ ֲ ԍ ֲȁ ֟ṽ

ֲ ᵝ‗ ῒ ᴇṿ Ȃ
Ȑ7ȑ ҉̆ ₮ ֟

ֲ└ Ҍ ӊ ץ ԇץ ̆ ֟ ֲ ȁ ᴋȁ

ᴋȁṽⱵ ễ Ȃ
Ȑ8ȑ ↔ץ ȁ ȁ Ҁҹף ȂῒҬ̆↔ ҹ̆

֟ ֲ ֟ ꜚ Ⱶ῏ ֣ Ȃ
Ȑ9ȑ ₮ľ

֟ ̆ ᵣҍ ҹ̆ ‗ ᶫ ĿȂ
Ȑ10ȑ

Ҁ ֟ ֲ Һᵣ ᵝҍ ᵬҹ ᵣ ̆ ғ ᵣҍ

ԑ Ȃ
Ȑ11ȑ 

ȇ Ԋ Ȉ 194ĺ197 ̆№≢ ֲ ῏Һᵣ ֟ ֲ

ᴆ ᴆ ȁ ↕ȁ ’ ȁ ∞ ԅ ̆ ԅ ֟

ֲ ᴆ ≢ ȂҌ ̆ ֓ ‗ԅ ֟ ֲ ᴆ Һ ̆ᶛ ľ̆

Ԉ ≠ ῏ ֲĿ ᵥ ҍ∞ ̙ľ ֲ ֜ Ŀ ֓ҍ ᵥ ̙ľ ≠ԍ ֟

Ŀ ῤ ҍᴇṿ ҹᵥ̙ľ ֟ ֲĿ ∞ҍ ⱬ ᵥ ̙ ԍ҉

                                                        
Ȑ4ȑȇ Ԋ ḱ ̔ ῤ Ȉ̆ Ҭ ֲ ̆http://www.npc.gov.cn/npc/c2/kgfb/202309/t20230902_ 

431432.html. 

Ȑ5ȑ ȇ̔ ῖ ҍ Ԋ Ȉ̆ ȇҬ Ȉ2020 4 ̆ 934 Ȃ 

Ȑ6ȑ ´ ȇ̔ ҉ ֟ ҺᵣȈ̆ ȇ Ȉ2023 1 ̆ 112 − 125 Ȃ 

Ȑ7ȑ ȇ̔ȅ ῖȆ ֟ ֲ Ȉ̆ ȇ Ȉ2021 2 ̆ 95 − 97 Ȃ 

Ȑ8ȑ ȁ Ԑ ȇ̔ȅ ῖȆ ֟ ֲ└ Ȉ̆ ȇ Ȉ2020 6 ̆ 51 − 66 Ȃ 

Ȑ9ȑ ↔ ȁ ȇ̔ ֟ ֲ ĺĺ׆ ᵣҍ ℗῀Ȉ̆ ȇҬ ̂ ᴪ Ȉ̃

2022 4 ̆ 31 − 41 Ȃ 

Ȑ10ȑ ȇ̔ ṽⱵֲ ֲ ӊ Ȉ̆ ȇ ף Ȉ2020 2 ̆ 181 Ȃ 

Ȑ11ȑ Ҁ ȇ̔ ֟ ֲ ᵝҍⱳ ĺĺ ᵣҍ └ԑ Ȉ̆ ȇ֜ Ȉ2022 3 ̆ 28 − 42 Ȃ 
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̆ 194 195 ̆ҹḱ ȇ Ԋ Ȉ ᶫ ῏ Ȃ

̆ ԅ ‗ ֟ ֲľ ᵥ Ŀ̆ ľҹᵥ Ŀ̆ ֟ ֲ

ᴆ └ ĺĺṛ ‗ ֟ ֲ Ԋֲ ̆ Ӈ ֟ ֲ

ҳ ̕ṛ ҍ ֟ ֲ ᴆ ̆

ᵣ ѿȁ ֟ ֲ└ ↕Ȃ 

ӊ̆׆ ̆ ѿѿ ҉ Ȃѿ ̆

ΐ Ҥ ᶭ ̆ғ └ ӊⱳ ׅ ̆Ҍ ѿ ҕ ̆ ⱴ

▲ԅ Ȃ ѿ ̆ ױ ⌠ ֟ ֲ└ ᵣҍ ֜ԑ ̆

ᵖ ԍľҹᵥ֜ԑĿľ ᵥ֜ԑĿ ѿ Ḇ ῒ Ȃ ̆ ᵥ

ᵣҍ ֜ԑ Ḇ ̆ ꜚ ֟ ֲ└ ̆ ҹ Ȃ 

二、遗产管理人制度程序建构的理论框架 

ᵥ ᵣҍ ֜ԑ Ḇ ̙ ױ ѿҩ Ȃ ҹ ҩ

ľ Ŀ̆ Ӟ ױ ᵥ׆ ȁ ȁ ҉ ₮ ‗ Ȃ
Ȑ12ȑ

ҹ ꜚ ֟ ֲ└ ᵣҍ ֜ԑ Ḇ ̆ ₮ ҈ҩ

ľ ĺ ĺ Ŀ̆ ғ ľ ᵥ ĺҹᵥ Ŀ Ȃ 

（一）理论框架的三个维度 

֟ ֲ└ №ҹ҈ҩ ̆ῒҬ ᵣҍ ֜ԑ ԍ

ӊ ̆ ԍ № ӊ ̆ ԍ ‗ ΐ

ᵣ ↕ ӊ Ȃ҈ҩ ӊҬ ᵣҍ ֜ԑ ̆‗ ԅ ֟ ֲ└

̕ ̆‗ ԅ ֟ ֲ└ ̕
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1.  ӊ ̔ ᵣҍ ֜ԑ  

₀ ₮ ᵣҍ ֜ԑ ̆p ԅѿҩ∆ ῍ ľ̔ Ԋ

└ ᵬ ̆Ӟ Ԋ └ ᵬ ̆ ң ԑ ȁ

ԑ ȁ ԑ ᾟ ȂĿ
Ȑ13ȑ ᵣҍ ֜ԑ ᵣ ҍ № ӊ

ѿ ľ ĿȂ ҹ ᵣ ҍ ᵣ ̆ң ӊ ֜
Ȑ14ȑľ̕ ≢

ⱵҬ ᴆ ̆ ֲⱵ ῏ ᵣ ҍ ԑ ̆ ῒ ᵣ ȁԇ

ץ ̆ ҹ ȂĿ
Ȑ15ȑ ӊ̆ ѿ ᵣ ѿ № ᵣ ҍ

                                                        
Ȑ12ȑ Dickson Adom, Constructivism Philosophical Paradigm: Implication for Research, Teaching and Learning, 4 Global Journal of Arts 

Humanities and Social Sciences 1 (2016). 
Ȑ13ȑ Ҁ ȇ̔ ֟ ֲ ᵝҍⱳ ĺĺ ᵣҍ └ԑ Ȉ̆ ȇ֜ Ȉ2022 3 ̆ 42 Ȃ 
Ȑ14ȑ ≠ ȇ̔ ̔ Ȉ̆ ₮ 2010 ̆ 368 Ȃ 

Ȑ15ȑ ȇ̔ ᵣ ҍ ĺĺ ̵2016̷5 ӊ ȁ ҍ Ȉ̆ ȇ ף Ȉ2016 6 ̆ 176 Ȃ 
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̆ ѿ ľ ĿȂ 
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Ҭ ᵣ ҍ ῏ ̆Ӟ ꜛ ̆ Ȃ╠ ᵣҍ

֜ԑ ץ ԍ֜ ֽ ᵣ ѿ

̆ ֜ Ҭ ᵣ ҍ ӊ ̆ ᵣ ҍ ԑ Ȃ
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ԍ ᵣ ̆ ץ ᵣ ѿ Ҋ ӊᵩ̆ ῏ץ ⌠

ᵖ ᵣ ̆ ᵣҍ ֜ԑ ῃ ̕

ԍ ᵣ ̆ ץ ѿ Ҋ ӊᵩ̆ ῏ץ ⌠ ᵖ

ᵣ ᶭ ᵣ ̆ ᵣҍ ֜ԑ ῃ ῏ ѿᵣ └

Ȃ
Ȑ20ȑ 

ԍ ץ ֟ ֲ ᴆ ҍ ∞ ↕ҹ ₮ ̆ ᵣҍ ֜ԑ

̆ ᴪ ↕ ᵥ ᵣ ↕ ӊ҉Ȃ

ѿ ȇ Ԋ Ȉ ȇ ῖȈ Ȃ ȇ Ԋ Ȉ 194 195

̆ῒ ↕҉ ȇ ῖȈ 1146 ֟ ֲ Ȃᵖ ᴆ ҍ ∞ ↕ᵬ

ҹ ꜚҍ ╠ ң ̆ ᴪ ȇ ῖȈ 1145 ֟ ֲ ᴋ ↕ҍ 1147

֟ ֲ ӊ ̆ ֞ ң ↕ ῀ľ Ŀ ̆

ᶏ ҍ ᵣ ȁῃ ῏ Ȃԋ ≠ԍ

ᵣ Ȃ ױֲ ᴪ Ҭ ץ ΐ ⱬ ⱬȇ̆ ῖȈ

ץ ⌠ ᴪ ᵬ ̆ Ȃ
Ȑ21ȑȇ ῖȈ
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ᵬҹ ᴆ ↕ ҹ≠ ῏ ֲ ᴆ ᶫ Ḃ Ⱶ̆ 195 ᵬҹ ᴆ ∞

                                                        
Ȑ16ȑ̵ ̷Ҭ ȁҬ ȇ̔ ̔Ҭ Ԋ Ȉ̆ ↨ȁ ̆Ҭ └₮ 2009 ̆

12 Ȃ 

Ȑ17ȑ ȇ̔ ῖ ҍ Ԋ ∞ Ῥ Ȉ̆ ȇ Ȉ2022 1 ̆ 75 Ȃ 

Ȑ18ȑ ȇ̔ ṽⱵֲ ֲ ӊ Ȉ̆ ȇ ף Ȉ2020 2 ̆ 189 Ȃ 

Ȑ19ȑ ȁ ȇ̔ Ԋ Ȉ̂ ḱ 7 ҉̃̆ ҈ ӥ 2009 ̆ 81 Ȃ 

Ȑ20ȑ ȇ̔ ῖ № Ȉ̆ ȇԐ ᴪ Ȉ2023 1 ̆ 92 Ȃ 

Ȑ21ȑ ȇ̔ ῖ ҍ Ԋ ∞ Ῥ Ȉ̆ ȇ Ȉ2022 1 ̆ 75 Ȃ 
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↕ ֟ ֲ ֲ ̆ Ḡ Ԉ ⌠ ҹ ‗Ȃ҈ ҹץ
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Ԋ ≠ ᴆ̆ ץ ‗ Ԋ ᴆ ∞

Ȃ
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ᵝ ̆ Һ Ԋ Ԉ ԊⱵ ̆Ҍ ᵣ ≠ӈⱵԈ ∞

Ȃ ֟ ֲ ᴆҬ̆ Ḃ≠ ῏ ֲ ᴋ ֟ ֲ Ҍ ̆ Ԉ

ӞҌ ԍ Ԋֲӊ Ԋ ᵣ ≠ӈⱵ῏ Ԉ Ȃ
Ȑ24ȑ׆ ⱳ ̆ Һ

ⱳ ̆ ץ Ԉ ̆ Ҍץ Ὲ ӈҹҺ ↕Ȃ
Ȑ25ȑ 

ԍ ֟ ֲ ᴆ № ҍ ̆ ӊ̆

‗ ԅῒ ȁᴇṿⱳ ȁ ∞ ⱬ҈ҩ ῤ Ȃѿ ֟ ֲ ᴆ

̆‗ ԅ ῒ ҍ ֟ ֲ└ Һӈҍ Ԋ

ֲ Ҋ ̆ΐᵣᵣ ҹ ֟ ֲ ᴆ ץ Һ

ᴆԊ ҍ ̆ Ӟ Ҍץ ԊֲҺ Ԋ ₮ └
Ȑ26ȑ̆ Ḃ Ԋ

ֲ Һ Ԋ ₮ ̆ Ӟ ᶭץ Ȃ ԍ Ԋֲӊ Ԉ Ԋ ̆

Ӟ Ҍᵬҹץ ∞ Ȃ
Ȑ27ȑ Һӈ ̆Ӟ Ḡ Ԋֲ ̆ᵣ

ҹ Ԋֲ ꜛӈⱵ Ӟ ≠ᵝ ҉ Ḡ ̆Һ ȁ

ץ Ԋֲ ᵬ₮ ∞ ӈⱵ Ȃ
Ȑ28ȑ ѿḠ ҌῬץ ԍ

̆ Ԋֲᾟ№ ῏ ∞ ̆ Ԋֲ Ӟ ץ ҹ

                                                        
Ȑ22ȑ ȁ ȇ̔ ҍ№ ̔ Ҭ Ȉ̆ ȇ Ȉ2010 7 ̆ 29 Ȃ 

Ȑ23ȑ ȇ̔ Ȉ̆ ȇ Ȉ2011 4 ̆ 138 Ȃ 

Ȑ24ȑ ȇ̔ Ԋ ∆ Ȉ̆ ȇҬ Ȉ2022 6 ̆ 1497 Ȃ 

Ȑ25ȑ ȁ ȇ̔ ҍ№ ̔ Ҭ Ȉ̆ ȇ Ȉ2010 7 ̆ 30 Ȃ 

Ȑ26ȑ ȇ̔ Ȉ̆ Ҭ ₮ 2013 ̆ 78 Ȃ 

Ȑ27ȑ ȇ̔ Ȉ̆ ₮ 2017 ̆ 107 Ȃ 

Ȑ28ȑ ȇ̔ Ȉ̆ ₮ 2017 ̆ 117 ̕ ȇ̔ Ȉ̆ Ҭ ₮ 2013 ̆

88 Ȃ 
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ᶭ Ȃ
Ȑ29ȑ 

ԋ ֟ ֲ ᴆ ᴇṿⱳ ̆‗ ԅ ῒ ҍ ֟ ֲ└

ҍ ⱳ Ȃ ᾢ̆ ᵣ ҹ ̆

ҹѿ ̆ Ӟ ̆ Ҭ ‰Ӟ ҹ Ȃ ҹ ᴆ

ҹ ̆Ҍΐ ̆ ῀ ᵣ Ԋ ≠ӈⱵ῏ ׆̆ ‗ ԅ

҉ ᴆ ̆ ↕Ȃ
Ȑ30ȑῒ ̆ᴰ

ⱳ ȁ ȁ Ȃ
Ȑ31ȑᵖ Ԋᴆ ̆ ῀

Ԋᴆ ̆ ҹ ѿ ‗ ̆ ҹ ᾟȂ ᵥ

ᴇṿⱳ ̆Ṣꜛῒ ⱴ ȁ ‗ ֟ ֲ ᴆ̆ ҹ ѿҩ

Ȃ
Ȑ32ȑ 

҈ ֟ ֲ ᴆ ∞ ⱬ̆‗ ԅ ῒ ҍ ֟ ֲ└

∞ ȁ ⱬץ ѿ Ȃ ᾢ̆ ∞ ѿ֓

ҍ Ҭ Ҍ ѿ̆ ̆ ‗ ̕ ȇ

Ԋ Ȉ ԓ ∞‗ ̆ ̆ῒҬ ֟ ֲ ᴆ

∞‗ Ȃῒ ̆ ֟ ֲ ᴆ∞‗ ⱬ Ҍ ᾧ ∞ⱬ Ȃ Ԉ

̆ѿ ҹ ∞ ֟ ⱬ̆ ֟ ľҌᾛ ∞ Ῥ Ԉ

ⱬĿȂ
Ȑ33ȑ ̆ ∞Ҍ ָӇ ̆ ԍ Ԋᴆ ȁ ∞

≢ ̆ ∞ ⱬ Ҍ ∞ⱬ ⌠Ҥ Ȃ

Ԋ ῏ Ҍ ̆ ₮ ל ̆ ᶭץ ᶭ ∞Ȃ ҍ

ȁ ѿ ׆̆ ԇ ҍ≠ ῏ ֲ ∞ ӊ

₮ ’ҍ Ȃ 

3.  ӊ ̔  

Һ ᴋⱵҌ ԍ ӈ̆Ӟ ⱬԍ Ҍ

ᶫ ̆ ӈҌ ֟ ľ Ŀ̆ Ḇ Ҥ ̆

ῤ ѿ̆ └ ᴇṿ ⱳ ҍᵬ Ȃ
Ȑ34ȑ ̆ ΐ

ᵬ ̆Ӟ ᴇṿ ᵬ ̆ ҹ ӊ Ȃ 

̆ ⌠ ̂Savignỹ ̆ ╠

ҹ ӈ ȁr ҈ Ȃ ҈ ӊ ̆

                                                        
Ȑ29ȑ ȇ̔ ҍ № Ȉ̆ ȇ ̂ ᴪ Ȉ̃2006 4 ̆ 406 Ȃ 

Ȑ30ȑ ȇ̔ ҍ Ȉ̆ ȇ Ҭ ̂ ᴪ Ȉ̃2004 3 ̆ 26 Ȃ 

Ȑ31ȑ ȇ̔ Ȉ̆ ₮ 2017 ̆ 14 − 17 Ȃ 

Ȑ32ȑ ȇ̔ Ȉ̆ Ҭ ₮ 2013 ̆ 107 Ȃ 

Ȑ33ȑ̵ ̷ ȇ̔ Ԋ └ ҍ № Ȉ̆ ╤ ̆ ₮ 2003 ̆ 477 Ȃ 

Ȑ34ȑ ȇ̔ ӈ ҍ ̔ ӈ ӈȈ̆ ȇ Ȉ2018 5 ̆ 70 − 71 Ȃ 
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Ӟ ѿҩ ᵝ ̆ Ȃ
Ȑ35ȑ ѿ̆ ᵥ ̆ ӈ ᴨᾢ

ΐ ӈ ╠ ∆ ῍ Ȃ
Ȑ36ȑ ԋ̆ ӈ ҍᵣ ℗ ̆

ӈ ӈ ̆ ӈ ̂ ╠ ῏ ̃ ῏ Ҍ Ȃ
Ȑ37ȑ

҈̆ ץ ̆ᵖ҈ ӊ ῏ ׅ Ḡ ѿҩ

̆ ΐᵣ ΐᵣ Ҍ ᴇȂ
Ȑ38ȑ 

֟ ֲ ᴆ ӂ ֟ ֲ└ ᵬҙ̆ ῒ

ץ ӈ ҹ ̆ ӊץᵣ ᾟȁ Ȃΐᵣ ̆ ᾢ̆

֟ ֲ ᴆ ↕ ԍ ӈ ԍ ӈ̆ᵣ Ҍ ӈ

̆ ӈ Ԋ ӈȂ
Ȑ39ȑῒ ̆ ӈ ׅҌ

ӈ ᵣ ⱴץ ᾟ̆ ̆ ꜛԍ ᵣ ҉ ῏

ῒ ӈ Ӟ̆ ꜛԍ ᵣ ѿ Ȃ
Ȑ40ȑ ֟ ֲ└ ᵣ

҈ҩ ῤ ̔ѿ ҍ ῤ ᵣ ѿ ̕ԋ ҍ Ҭ ᵣ ̕

҈ ҍȇ ῖȈ ῏ῤ ᵣ Ȃ ̆ ӈ ᵣ Ҍ ̆ ץ

ӈȂ Ҭ Һ ̆╠ ᶷ ̆

ᶷ ᴪⱳ Ȃ
Ȑ41ȑ ӊ̆ ֟ ֲ ᴆ ̆ᶭ

ץ ҹ ̆ Ȃᵖ ԇԅ ̆

ȁ ∞ ῤ ץ̆ ᴪ

Ȃ ̆ ץ ӈ ȁᵣ Ҍ ᾟ̆Ӟ ץ ԍ Ȃ 

（二）理论框架的逻辑进路 

ⱳ ̆ ꜛ ᵀ ̆ ̆

֓ Ҍ Ȃ
Ȑ42ȑ ᵣҍ ֜ԑ Ḇ ҹ

֟ ֲ└ ᶫԅľ ᵥ ĺҹᵥ Ŀ ׆̆ №

ҍ ‗ Ȃ 

ᾢ̆ ֟ ֲ└ ̆ ľ ᵥ Ŀ ѿ Ȃ

ҹѿ ľ ꜚ̆ ҍ ĿȂ
Ȑ43ȑ ᴪ ѿҩľ ӈ

                                                        
Ȑ35ȑ ȇ̔ ҍ ף Ȉ̂ 5 ̃̆ ₮ 2007 ̆ 360 Ȃ 

Ȑ36ȑ ȇ̔ ↕Ȉ̆ ȇ ̂ Ȉ̃2019 3 ̆ 20 Ȃ 

Ȑ37ȑ̵ ̷ ¥ ᴶ ȇ̔ Ȉ̆ ̆ Ⱶ ӥ 2003 ̆ 220 Ȃ 

Ȑ38ȑ̵ ̷ ᵹ≠Ӌ ȇ̔ Ȉ̆ ̆ ₮ 2010 ̆ 90 Ȃ 

Ȑ39ȑ ȇ̔ ↕ ῒ ̂Ҭ̃ĺĺ ↕ ῒ№ Ȉ̆ ȇ ҚȈ2013 4 ̆ 74 Ȃ 

Ȑ40ȑ ȇ̔ Ȉ̂ 5 ̃̆ ₮ 2022 ̆ 183 Ȃ 

Ȑ41ȑ ȇ̔ ῒ ӈȈ̆ ȇ ̂ Ȉ̃2004 5 ̆ 41 Ȃ 

Ȑ42ȑ Philip Coppel QC, Information Rights: A Practitioner’s Guide to Data Protection, Freedom of Information and Other Information 

Rights, Sweet & Maxwell, 2004, p. 257. 

Ȑ43ȑ̵ ̷ ¥ ᴶ ȇ̔ Ȉ̆ ̆ Ⱶ ӥ 2003 ̆ 196 Ȃ 
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Ŀ̆ Ҍ Ҋΐ Ҍ ӈ̆ Һ ᴋⱵӊѿӂ ӈԇץ

Ȃ
Ȑ44ȑ ӊ̆ ֟ ֲ ᴆ ҍ ̆ ғ ӈȁ

ᵣ ȁ ̆ ₮ ᶃ
Ȑ45ȑ̆ץ

ԍ└ ̆ᶏӊ ⱴ ȁ ΐ ᵬ Ȃ ̆

ԍ ֟ ֲ ᴆ ҍ ∞ Һ̆ ҹԅ Ҭ ȇ Ԋ Ȉ 194

195 ̆ ғ Ӟᴪ ҩ ֟ ֲ└ ӂ ῒ

῏ ↕ ᵣ ̆№ ֟ ֲ ᴆ ׆̆ ₮ ҍ

ᵣ Ȃ ӊ̆ ץ ľ ֟ ֲ ᴆ ҍ ∞Ŀ

↕̆ ₮יּ ֟ ֲ Ԋ Ҭ Һ ῤ Ȃ 

ῒ ̆ Ԋֲ ҍ ֟ ֲ└ ̆ ‗ľҹᵥ Ŀ

ѿ Ȃ ӊ̆ ‗ ֟ ֲ└ ľ ᵥ Ŀ ᵬҙ̆ Ӈ

ᵣҍ ֟ ֲ Ԋֲ ץ ҍ ֟ ֲ ᴆ

̆ Ҭ ‗ľҹᵥ Ŀ ᵬҙȂῒҬľ ᵥ Ŀ ľҹᵥ Ŀ

╠ ̆ ╠ ҍ Ȃ ‗ԅ ңҩ ̆ ҉ ԅ ֟ ֲ└

Ȃ ̆ ֟ ֲ└ ᵣ ҍ ⱴ ҍ ̆ ң

ҍ ֞ᴪ ҹѿҩ Ȃ 

三、如何指定：指定遗产管理人案件的规范解释 

ᵣҍ ֜ԑ Ḇ ̆ҹ ֟ ֲ└ ᶫԅľ ᵣҍ

֜ԑĺ ĺ Ŀ ΐ̆Ӟҹ ֟ ֲ ᴆ ҍ ∞ ᶫԅ

Ȃ ץ№ ҹҺ ̆ ֟ ֲ└ ľ ᵥ Ŀ ѿ ̆

ȇ Ԋ Ȉ 194 195 ̆ ғ ᵣҍ ֜ԑ ȁ ԇץ№

ҍ Ȃ 

（一）“有争议的利害关系人”的界定与判断 

ȇ Ԋ Ȉ 194 1 ̆ ֟ ֲ ᴆ ≠ ῏ ֲ ₮

Ȃᵖ ȇ ῖȈ ῒ ̆ ľ≠ ῏ ֲĿ Ȃ׆ ᵣ

₮ ̆ ľ≠ ῏ Ŀ ̆ ῏Һᵣ ԍ ֲ ֟ ΐ ӈ҉ṿ

Ḡ ≠ Ȃ ֟ ֲ Һ ҍῒ ֟ ̆ ҹԅԅ ץ

֟ҹ ׃ ֟῏ Ȃ ӈ҉̆ ֟῏ ΐᵣץ ҹ ֟ ῏ ֟

῏ ̆╠ ԍ≠ ֣ Һ └ Ḡ ̆ ԍ≠ Һ

                                                        
Ȑ44ȑ̵ ̷ ᵹ≠Ӌ ȇ̔ Ȉ̆ ̆ ₮ 2010 ̆ 30 Ȃ 

Ȑ45ȑ ᴯ ȇ̔ ῒ Ȉ̆ ȇ Ȉ2020 3 ̆ 191 Ȃ 
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ṽ └ └ Ḡ Ȃ
Ȑ46ȑ ѿ≠ ҹ ֟≠ ҹ Ȃ ѿ

ľ̆≠ ῏ ֲĿ ֲȁ ֲȁ ֲȁ ֲ ╠

ᴪץ ֲ ԅ ῙӈⱵ ֲ
Ȑ47ȑ Ӟ̆ ֟ṽ ֲȁ ֟ṽⱵֲ

῍ ᴩֲ Ȃ
Ȑ48ȑ 

ȇ Ԋ Ȉ 194 1 ԅľ≠ ῏ ֲĿ Һᵣ ᴆ ֟

ֲľ Ԉ Ŀ Ԋ ᴆ̆ ԍľ≠ ῏ ֲĿ ∞ ‰̆ ľ Ԉ Ŀ Ҍ

ѿ Ȃ ӈ҉ľ Ԉ Ŀ ѿҩ ȁ ̆ ӊ ῏

ꜛ ӈȂ׆└ ᵣ ҉ ̆ ȇ ῖȈ 1146 ᴆ

↕̆ 1146 ֟ ֲ ↕ 1145 ֟ ֲ ᴋ ↕ Ȃ

ѿ ľ̆ Ԉ Ŀ ΐᵣ Һ Ҋ҈ץ ̔ ѿ ֲ

ֲ̆ғ ֲ ᴋ ֟ ֲ ̆≠ ῏ ֲ ֟ ֲȂ

ץ ѿ №ҹ ֲ ᴋ̂ ‖ ̃ ֲ ֲԈ Ҍ ῍ ᴋ̂ ‖ Ȃ̃

̆ ֲӊ ֟ ֲ ̆ ֟

ֲ ᴆץ ̆ ԍľ Ԉ Ŀ ̙ ΐ ӊ ⱳ

̆ ∞ Ԋ ῏ Ȃ ӊ̆ ץ ֟

ֲ ᴆ ֟ ֲ Ḃץ̆ ֟ ֲ Ȃṿ ̆ ľ

Ԉ Ŀ ֟ ֲ ѿҩ Ԋ ᴆ̆ᵖ Ҍ ԍ ∞ ľ≠ ῏

ֲĿ ҹ Һᵣ ᴆȂ ̆ ľ Ԉ Ŀᵬ ̆ ῒ ῀ ѿ ľ

Ԉ Ŀ ’ԇץ Ȃ ԋ ֲ ֲȁ ᴋ

ֲ ֲ ╠ ᴪ ᴋ ֟ ֲ ̆₮ ֟ ≠ֲ

⌠ ⌠ ̆≠ ῏ ֲ ҹῒ Ῥ ᴋ ֟ ֲ

֟ ֲȂ
Ȑ49ȑ ҈ ֲ ֲ ᴋ ֟ ֲ ≠̆

῏ ֲ ȁ ̆ Ҍ ֲᵬҹ ֟ ֲȂ
Ȑ50ȑ ԍ ̆

֟ ֲ ᴆ Һᵣ ҹң№ץ ̔ѿ ᴍ῏ ֟ ≠ ῏ ֲ̆

ľ Ԉ ≠ ῏ ֲĿҺ ҹ ֲȁ ץֲ ֲ ԅ ῙӈⱵ ֲȂ ѿ

                                                        
Ȑ46ȑ ֲ ῖ ᵬ Һ ȇ̔Ҭ ֲ ῍ ῖ ↕ ҍ Ȉ̆ ֲ ₮ 2020 ̆

30 − 31 Ȃ 

Ȑ47ȑȇ ῖȈ 1131 ľ̔ ץֲ ᶭ ֲ Ῑ ֲ̆ ץֲ ֲ Ῑ ֲ̆ №ץ

֟ȂĿ Һ ȇ̔ Ԋ ҍ ̂2023 Ȉ̃̆ ֲ ₮ 2023 ̆ 888 Ȃ 

Ȑ48ȑȇ ֲ ῏ԍ ȅҬ ֲ ῍ ῖȆ ̂ѿ Ȉ̃̂ Ȑ2020ȑ23 ̃ 24 ľ̔ ֲȁ

ֲ ṽ ֲȁṽⱵֲ̆῍ ᴩֲ̆Ӟ ҹҍ ֲȁ ֲ ≠ ῏ ̆Ҍ ᵬҹ ֲȂĿ ̔

ȇҬ ῖ ĺĺ Ȉ̆ ֲ ₮ 2021 ̆ 131 Ȃ 

Ȑ49ȑ ֲ ῖ ᵬ Һ ȇ̔Ҭ ֲ ῍ ῖ ↕ ҍ Ȉ̆ ֲ ₮ 2020 ̆

625 Ȃ 

Ȑ50ȑ ֲ ῖ ᵬ ȇ̔Ҭ ῖ ῃ̂ Ȉ̃̆ ֲ ₮ 2022 ̆ 197 Ȃ 
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ֲ ֙╠ ֟῏ Ҭ ֲ̆ Һ ҹ ץֲ ֟ṽ ֲȁ ֟ṽⱵ

ֲ ῍ ᴩֲ ҍ ֟ ≠ ῏ ֲȂ 

（二）“申请人提交材料”的细化与审查 

ᾢ̆ ȇ Ԋ Ȉ 194 2 ≠ ῏ ֲ ֟ ֲ ᴆ

ᵬԅѿ Ȃ ӈ҉ ץ ̆ѿ ֜Ώ ֲ ֙ ȁ Ԋ ΐᵣ

ӥ̆ԋ ֜ľ ֲ ֙Ŀ ῏ Ȃᵖֽ׆ ӈ ₮ Ҍ ₮

ΐᵣῤ ֓ ̆ ᵣ ѿ Ȃ 194 1 ̆

ѿ ̆ ӥ Ԋ Ҭ ľ Ԉ Ŀ Ԋ ᴆ ľ≠ ῏ ֲĿ Һᵣ ᴆᵬ₮

ᾢ ȁ Ḃץ̆ף֜ ≢ҍ Ȃ ѿ ̆ ΐᵣ Ҭ ҹ

֟ Ḃץֲ̆ ∞Ȃ ̆ ꜚ ⱴ ≠

֟ ֲ̆ ԅᵣ ̆Ӟ ₮ ῏ ֽ

ľ ֲ ֙Ŀ ѿԊ ᵬ₮ Ҍ Ȃ ̆ ֜ ̆ ᶫ ∆

֟ ֲľ Ԉ Ŀץ ԍľ≠ ῏ ֲĿ ῏ ץ̆

Ȃ 

ῒ ̆ ⌠ ֲ ֜ ̆ 194 2 Ԉ ̆

ԍ 195 ľֲ ̆ Ŀ↕ Ȃ ֲ

ҹ ≢ ľ Ŀ ľ Һӈ ̆ ҉

ĿȂ
Ȑ51ȑῒҬ̆ ң ῤ ̔ ѿ̆ ₮ Һӈ̆ ľ ԍ

ȁ ץ ȁ Ԋ ΐ Һ ĿȂ
Ȑ52ȑ ץ

Ҍ ԍ Ԋֲ ̆ ᶭ Һꜚ Ԋ Ȃ ԋ̆ ‰Ȃ

ѿ Ԋ ̆ Ԋֲӊ ≠ӈⱵ Ȃ
Ȑ53ȑ

ῒ ̆ Ԋ ’ ῏ ᵬ₮ ∞̆

ֲ ֜ ľ҈ Ŀ ⱬ ᴇ̆ ΐᵣ ᶭ Ԋ

∞Ȃ
Ȑ54ȑ ӊ̆ ֟ ֲ ᴆҬ̆ ҹ ֟ ╠ ֟ ֲ ѿ

Ԋ Ҍ̆ ֟№◓ ≠ӈⱵ ᵣ №Ȃ
Ȑ55ȑ ̆ ≠ ῏ ֲ

֜ ̆ ⌠ᶏ ֟ ֲ ѿ Ԋ ῤ Ḥ

 Ḃᵬ₮∞‗Ȃץ̆‰

                                                        
Ȑ51ȑ ֲ ῖ ᵬ ⱲῈ ȇ̔ ֲ Ԋ ҍ Ȉ̆ ֲ ₮

2022 ̆ 797 Ȃ 

Ȑ52ȑ ȁ ȇ̔ Ԋ ҍ Ȉ̆ ȇ Ȉ2023 4 ̆ 26 Ȃ 

Ȑ53ȑ ȇ̔ Ȉ̆ ȇ Ȉ2014 12 ̆ 82 Ȃ 

Ȑ54ȑ ȇ̔ Ԋ ∆ Ȉ̆ ȇҬ Ȉ2022 6 ̆ 1497 − 1498 Ȃ 

Ȑ55ȑ ȇֲ̔ ץ ≢ № ֲ ᴋ ֟ ֲȈ̆ ḤῈᴧ ľ Ŀ2023 7 3

̆https://mp.weixin.qq.com/s/LWmEwajCQNxqMs9M_NbJlwȂ 
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（三）“有利于遗产管理”的内涵与价值判断 

ȇ Ԋ Ȉ
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ⱬ̆ Ԋ ҍ Ҍ Ȃ
Ȑ61ȑ Ҭ ∞‗ѿ ҹ ֟ ҉

ⱬ̆ ∞‗ ľ̆ ץԇץ ĿȂ
Ȑ62ȑ ԍ

∞‗ ∞ⱬ Ҥ ̆ ∞‗ ⱬ ⱬ ̆

∞‗ ≢ ‗ Ȃ ȇ Ԋ Ȉ 185 ̆

Ԋֲ ∞ Ҍ ҉ ӞҌ Ῥ ̆ ӞҌ ᶭ ∞̆

∞ ΐ ҉ ⱬȂ
Ȑ63ȑ ֟ ֲ 196 197

̆ ᶭ ∞‗̆ᶭ ֟ ֲȂ 

̆ ֟ ֲ ᴆ ∞‗ ֟ ⱬ̆ҍ ֲ ῏Ȃ ̆

ȇ Ԋ Ȉ ȇ ῖȈ ֲ ҹᵥȂ ₮ ȇ̆ ῖȈ

1145 ֟ ֲ ᴋ ֲȁ ֲȁ ᴪ̆ ᾷ

̆ ֟ ֲ ҉ Һᵣ ῤ Ȃ
Ȑ64ȑ ׆̆

₮ ̆ ∞‗Ҍֽ ῏ ֲ֟ ⱬ̆Ӟ ῏ ֲ ̆ ҕ

ⱬȂ
Ȑ65ȑῒҬ ľ̆ ῏ ֲĿҺ ֟ ֲ ᴆ Ԋֲ̆ ֲ

ֲȂ ≠ ῏ ֲ ҹ ֟ ֲ ↕̆ ֲҍ ֲ ’Ȃ

ľ ῏ ֲĿҺ ╠ ľ Ԉ ≠ ῏ ֲĿ Ȃ ֟ ֲ ᴆ ∞‗ӥ ԍ

҉ ῏ ֲ ⱬ ץ ӥ ̆ᵖľ ҕĿ ᵥ ⱬȁָӇ Ṝ

ⱬ ֟ ֲ ᴆҬ Ȃ ֟ ᴧ ṽ ֲ≠ ᴪῈ῍≠ ̆

ҍľ ֟ Һ ᴆĿ ≠ ̆ ȇ Ԋ Ȉ 203 ̆

ᴪ Ὲ ̆ Ὲ ץ̆ ֟ ֲ ᴆ∞‗ ҕ ⱬȂ 

四、为何指定：遗产管理人制度程序建构的发展性作业 

ľ ҹ Ԋֲ Ŀ ѿ ῍ ӊҊ̆ ֟ ֲ└ Ҍ ֽ ֟

ֲ ᴆ̆ ᵣ Ȃ ᾢ̆ ᵥ ‗ľ

ᵥֲ ԍ Ԋֲӊ ᵝĿ
Ȑ66ȑ̆ ֟ ֲ Ҭΐ Ԋֲ ̆

Ҭ ῏ Ȃῒ ̆ Ҍ Ҍ ֟ ֲ ҍ ᾝȂ

ҹԅᾟ№ ֟ ֲ ⱳ ҍᵬ ̆ ֟ ῏ ᵣ ̆ Ҭ

ҍ ֟ ֲ ᴆ ӞҌ Ȃ ץ Ԋ Ҭ ⱴ ֟

ҍ ֟ ֲ ᴆ ѿ ↕̆ ԍ ֟ ֲ└ Ȃ 
                                                        

Ȑ61ȑ ȇ̔ Ԋ Ȉ̂ 5 ̃̆ ₮ 2019 ̆ 443 Ȃ 

Ȑ62ȑ ↔ ȇ̔ ҍ└ ̔ Ԋ ḱ Ȉ̆ ₮ 2009 ̆ 244 Ȃ 

Ȑ63ȑ ȇ̔ Ȉ̆ ₮ 2017 ̆ 137 Ȃ 

Ȑ64ȑ ֲ ῖ ᵬ ȇ̔Ҭ ῖ ῃ̂ Ȉ̃̆ ֲ ₮ 2022 ̆ 199 Ȃ 

Ȑ65ȑ ȇ̔ Ȉ̆ Ҭ ₮ 2013 ̆ 158 Ȃ 

Ȑ66ȑ̵ ̷ ȇ̔ Ԋ Ȉ̆ ╤ ̆ ₮ 2008 ̆ 67 Ȃ 
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（一）实体与程序赋权下遗产管理人的当事人资格 

Ԋֲ Ӟ ҹ Ԋֲ Ȃ
Ȑ67ȑѿ ̆ Ԋֲ ᵣ

≠ӈⱵ Һᵣ Ȃ ֟ ֲ ᵬҹ Ԋֲ̆ ᾢ ∞ ֟ ֲ

Ҍ ᵣ҉ ≠ ῏ ֲ̆ ↕
Ȑ68ȑ̆ Ҍ Ῥ

Ȃΐ ӊ̆ ֟ ֲ ᴆҬ̆ ֟ ֲ ᵣ҉ ≠ ῏ ֲ ̆ ֟

ֲҹ ֲ ̆ ֟ ֲ Ԋֲ ̕ ֟ ֲҌ ᵣ҉

≠ ῏ ֲ ̆ ֟ ֲҹ ֲӊ ֲȁ ᴪ ̆↕

ᵣҍ ֜ԑ ׆̆ ҉ ‗ ֲӊ ֟ ֲ

Ԋֲ Ȃ 

ҹ ֲӊ ֟ ֲ ̆ ץ ֽ ԇῒ

̆Ӟ ץ ᶏӊ ҹ ᵣ ≠ӈⱵ Һᵣ ᵣ ̆ң ᴨ̆ל ғ

ԑ ҍ Ȃ
Ȑ69ȑ ԍ ֲӊ ֟ ֲ Ԋֲ ̆ ҉

₮
Ȑ70ȑ̆ ҉Ӟ Ԉ

Ȑ71ȑȂץ↔ ҹף Һ ᵣ ̆ ҹ ֲӊ

֟ ֲ ᵣ ԇȂ
Ȑ72ȑץ ҹף Һ

̆ ҹ ֲӊ ֟ ֲ Ȃ
Ȑ73ȑ

ԅ҉ ̆ ₮ѿ ᵣ ҍ ̆ ֟ ֲ

֟ Ҭ ᵝȂ 

ᾢ̆ ᵣ ≠ ᵣ Ȃ ᵣ №ҹ ᵣ ᵣ

≠ӈⱵҍ ᵣ ≠ӈⱵң Ȃ╠ ҍ ↕Ҍ ̆ Ԋ Ҭ

̆ ֟ ֲ Ҍ ᵣ ≠ӈⱵ Ȃ
Ȑ74ȑ ᵣ ≠ӈⱵҺᵣ

ֽ ӈ҉ ҹԈ ῏ Һᵣ̂ Ҍ֣ Ҍ ץ ῒז ̃
Ȑ75ȑ̆

ҍ ֟ ֲ└ ҹ Ȃȇ ῖȈ 1147 ֟ ֲ ̆

ᵣ ≠ ׆̆ ԇ ֟ ֲ Ȃΐᵣ Ҋ̔ ֟ ֲ֣

                                                        
Ȑ67ȑ̵ ̷ ȇ̔ Ԋ ̔└ ҍ № Ȉ̆ ╤ ̆ ₮ 2003 ̆ 206 Ȃ 

Ȑ68ȑ̵ ̷ ᾥ ȇ̔ Ԋ Ȉ̆ ̆Ҭ └₮ 2007 ̆ 287 Ȃ 

Ȑ69ȑ ȇ̔ Ȉ̆ ȇ Ȉ2016 4 ̆ 80 Ȃ 

Ȑ70ȑ Һ ȇ̔Ҭ ֲ ῍ ῖ ӈȈ̆ ₮ 2020 ̆ 119 Ȃ 

Ȑ71ȑ ץ ´ҹף ҹ ᵣ҉ ԇ ֟ ֲ ̆ ҉ӞҌ ԇῒ Ԋֲ Ȃ ҹ ֟ ֲ

֟ȁ ֟ ֲṽ ṽⱵ ̆ᵖ ҹ ᵣ ≠ӈⱵ Ҍΐ ץ ӈ Ȃ

ΐᵣ ´ ȇ̔ ҉ ֟ ҺᵣȈ
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ԇ ֟ ̆ ≢ 1147 4 ԅ ֟ ֲ ľ ֲ ṽ

ṽⱵĿ̆ ῒҬ ӊ Ȃ
Ȑ76ȑ ԍ ṽ ̆ ṽ ṽⱵ ӊ

╠ ̆↕ ֟ ֲ ᵥץ ᴍ ⱴ ̆ ṽ ∞‗̙ ₮

֟ṽ Ҍ ᶏ ԍ ễ ̆ ֟ ֲ ץ ӈ ṽⱵֲ

₮ễט Ҭץ ֲ ̙ ԍ ṽⱵ ̆ ֟ ֲ ץ

ӈ̆ ṽ ֲ ṽ ̙҉ ꜚ Ḡ ֟ṽ ꜚ̆

ľ̆ ֲ ṽ ṽⱵĿ ҹΐ Ȃ
Ȑ77ȑ ľ ҈

ֲ ԇ ȁ Ⱶ҉ Ԋֲ ’Ҋ̆ ץ ᵬҹ

ĿȂ
Ȑ78ȑ ֲӊ ֟ ֲҹ 1147 ӊ ̆ ԍ Ԉ ֟ ≠

῏ ԇ Ȃ
Ȑ79ȑ ̆ Ҍ

ᵣ ≠ӈⱵ῏ ̆ ֲӊ ֟ ֲҌ ԍ ≠ ῏ ֲ ѿ

̆ ԍ ᵣ ≠ Ȃ 

ῒ ̆ Ȃ Ḡ ᵣ ≠ӈⱵ Һ

ᵣ ֣ ᵣ ≠ӈⱵ̆ ԇ ꜛԍ ‗ ῒזҺᵣץ ̂

̃̆ ᵣ ≠ӈⱵ Һᵣ ῒ ᵣ ≠ӈⱵ

Һᵣ̂ ᴋ Ȃ̃
Ȑ80ȑᴋ ╠ ֲ

Ȑ81ȑ ΐ̆ᵣ⌠ ֟

ᴆҬ № ̆ Ҋңץҹ№ץ ̔ ѿ ֲғ ֲ ’̆

ץ ᴋ Ȃ ֲᵬҹ ᵣ ≠ӈⱵ Һᵣ̆ ץ ҹ

ֲ̆ ֲӊ ֟ ֲȂ ԋ ֲᵖ ֲ ץ≠

ֲ ’̆ ץ ᴋ Ȃѿ ֲ ᵣ ≠ӈⱵ ֲ̆

ֲ̆Ӟ ֲӊ ֟ ֲ̕ ѿ

֟ └ҹΐ Һᵣ ֲ̆ ֟ ֲ ץ ԍ ֲ ҹ

ֲȂ 

̆ ̆ ԇ ֲӊ ֟ ֲ

Ȃ ԍ̔ѿ ֲӊ ֲ ᴋ ֟ ֲ ᵣ

≠ӈⱵ ҺᵣҌ ̆ ף ῒז ᵌ└

ⱬ
Ȑ82ȑ ԋ̕ ֟ ֲ ̆ ԍ ԍ ᶏ ≠ ᵣ ≠ӈⱵ Һᵣ

                                                        
Ȑ76ȑ ȁ Һ ȇ̔ ῖ ̔ Ȉ̆ Ҭ └₮ 2020 ̆ 233 Ȃ 

Ȑ77ȑ ȇ̔ ṽⱵֲ ֲ ӊ Ȉ̆ ȇ ף Ȉ2020 2 ̆ 189 Ȃ 

Ȑ78ȑ ȇ̔ Ԋֲ ף Ȉ̆ ȇ Ȉ2000 4 ̆ 339 Ȃ 

Ȑ79ȑ Һ ȇ̔ Ԋ Ȉ̆ ₮ 1992 ̆ 149 Ȃ 

Ȑ80ȑ ȇ̔ ĺĺץ ᵣ Ҭ Ԋֲ ҹҬ Ȉ̆ ȇқ Ȉ2014 6 ̆ 144 Ȃ 

Ȑ81ȑ ȇ̔ⱳ Ҋᴋ Ȉ̆ ȇқ Ȉ2020 2 ̆ 165 Ȃ 

Ȑ82ȑ ȇ̔ Ȉ̆ ȇ Ȉ2012 2 ̆ 115 Ȃ 
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ꜚⱬҍ ‗ ̆ ꜛԍ ȁ ‗̕҈ ֲӊ ֟

ֲ ז≠ ꜛԍ ⱴ℗ ṽ ֲ≠ Ȃ 

ӊ̆ ֲᵬҹ ֟ ֲ ̆ ץ ҹ ≠ Ԋֲ ̆

ᵖ ֲӊ ֲᵬҹ ֟ ֲ ̆ ’↕ ҹ Ȃ ȇ ῖȈ 1147

ᵣ ≠ ᵣ ԇԅ ֲӊ ֟ ֲ ̆ᵖׅ ȇ Ԋ

Ȉ ̆ ֲӊ ֟ ֲ ֟ Ҭ

Ԋֲ ᵝȂ ľ ᵣ  + Ŀ ̆ ѿ ѿ

҉ ᵣ ҉ Ԉ ̆ ѿ ‗ ӎ ᴪ ֟ ֲ Ԋֲ

Ҭ Ҍѿ Ȃ׆ѿ Ҭ ̆ ֲӊ ֟

ֲ Ԋֲ ̆ ҹ Ҋ ҍ ֟ ֲ ᴆ ╠ Ȃ 

（二）诉讼程序与指定遗产管理人案件的程序衔接 

ľ Ŀ̂ process̃ ľ ᵬĿ̂ operation Ȃ̃
Ȑ83ȑ ҉

ץ ҍ ӊ Ҭ Ȃ ӊҬ ӎ

̆Ḃ ҍ Ԋֲ ⌠ Ȃ׆ Ԋ

ֲ ̆ ӎ └ ᵣ ҉ Һᵣҍ

Ҭ Ԋֲ Ȃ
Ȑ84ȑץҊ ҍ ֟ ֲ ᴆ ᾢ №̆ҹ

ľ ֟ ҬĿľ ֟ ╠Ŀľ ֟ ҬĿ҈ ’ Ȃ 

ᾢ̆ ֟ Ҭ̆₮ ѿ Ԋֲ̂ ֲ̃ ֙̆ ֟ ֲ ̆

Ҭ ̆ ꜚ ֟ ֲ ≢ Ȃ ȇ Ԋ Ȉ 153 1 1

ľ̆ѿ Ԋֲ ֙̆ ֲ ⱴ Ŀᴪ Ҭ Ȃᵖ ̆ ȇ

ῖȈ ֟ ֲ└ ӊ ̆ ֲҍ ֟ ֲ ΐ ֲ ̆҉ ֗

ḱ Ȃ
Ȑ85ȑ ȇ Ԋ Ȉ 153 1 1 ḱ ҹľѿ Ԋֲ ֙̆

ֲ ⱴ ֟ ֲ ĿȂҌ ̆ῒҬӞ ѿ֓ΐᵣ ̆

ԇץ Ȃѿ ֟ ֲ ҹԅḠ ֟̆Ḡ ֟ ӊ╠ᾧ ̆Ḡ

֟ ≠ֲ ѿ └ Ȃ ӊ̆ ֟ ֲ ԍ ӊҬȂ

֟ ≠̆ Ҍ ֟ ֲ̆ṽ ֲ ץ ֲҺ ṽ Ȃ
Ȑ86ȑԋ ֲ ֟

ֲ Ȃ ѿ ₮ ֟ ֲ ֲ ֲ ᴋ Ȃ

ᵬҹ ֟ ֲ ֲ ץ ӈ ҹ ̆ᵖῒז ֲᵬҹ ≠ ῏

                                                        
Ȑ83ȑ̵ ̷ ¥ᾥ ȇ̔ ҍ ҺȈ̆ ȁ↔↨ ̆ ₮ 2005 ̆ 1 Ȃ 

Ȑ84ȑ Һ ȇ̔ Ԋ Ȉ̆ ₮ 1992 ̆ 149 Ȃ 

Ȑ85ȑ ↔ ȁ ȇ̔ ֟ ֲ ĺĺ׆ ᵣҍ ℗῀Ȉ̆ ȇҬ ̂ ᴪ Ȉ̃

2022 4 ̆ 38 Ȃ 

Ȑ86ȑ Һ ȇ̔ ҍҬ ῖ └ Ȉ̆ ֤ ₮ 2011 ̆ 306 Ȃ 
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五、结语：迈向实体与程序交互实质性促进的遗产管理人制度 

Ҭ ֟ └ ӊ Ȃȇ2022 Ҭ ӥȈ 25 ҆ᵩᴍ ԅ

№ ѿҩ׆̆ ԅ ֲ ֟ Ȃל
Ȑ94ȑ ץ ̆ѿ ̆

Ҍ Ҍ ֲ ⱴ̆ ֟ ֲ ᴪ ̕ ѿ ̆ ֟ ҍ ̆

֟ ֲ Ӟᴪ ̆ ȁ ᾝ ȁ ֟ ֲᵣ Ȃ

ӊҊ̆ ᵥ ԍ ᵣҍ ֜ԑ Ḇ ̆ ֟ ֲ└ ̆ ҹ

Ҋ֗ Ȃ 

₮ ᵣҍ ֜ԑ Ḇ ̆ ҩ ᵣ ҍ ֜ԑ ̆

֟ ֲ ᴆῃ ῀ ⱴץ ץ̆ └

ҍ ⱳ ̆ ᵣҍ ֟ ֲ Ԋֲ ץ ҍ ֟

ֲ ᴆ ץ̆ Ḡ ‗ Ȃ׆ ̆ ‗

֟ ֲ└ ľ ᵥ Ŀ ᵬҙ̆ ᵣҍ ֟ ֲ Ԋֲ

ץ ҍ ֟ ֲ ᴆ ̆ Ҭ ‗ľҹᵥ Ŀ

ᵬҙȂ ľ ᵥ ĺҹᵥ Ŀ ̆ ѿ ֟ ֲ└

Ҭ ᵣ ҍ ӊ ľῤ ᴇṿ῏ ĿȂ 

ᵣҍ ֜ԑ Ḇ ԅѿ ᵣ Ȃ ѿᵣ ԍ ֟

ֲ└ ᵣ ңҩ ѿ̔ ľ̆ᵣ └ ↕ ѿҩ

ѿᵣ ῤ ῏ ĿȂ
Ȑ95ȑᵣ ľ ̆ᶭ ѿ ↕ ԑ ῏

ҬĿȂ
Ȑ96ȑ ҉ № ̆Ҍ ȇ ῖȈ ȇ Ԋ Ȉ ῏ Ҍ

ץ ֟ ֲ ̆ ᵣҍ ֜ԑ Ḇ Ҋ ֟

ֲ└ ̆ Ҍ ֽ ԍ ╠ Ȃ׆ ҩ ̆ ᵣҍ ֜ԑ Ḇ

ꜛԍľ Ŀ ԍ ῖ ԍὅ └ ᵣ ̆ᶏ ֟ ֲ└

Ҭ ΐ ҍ Ȃ
Ȑ97ȑ ѿ ̆ѿ └ № ̆↕ └ ⱳ

ᴪ ҍᾟ№Ȃ
Ȑ98ȑ ̆ ֟ ֲ└ ҍ Ҍ ᵣ ̆ ҹᵣ

Ӟҹ└ ᶫԅᴇṿ ȂҌ ̆ Ҍ ᵣҍ ӊ ԑ῏ ҍ ԑḆ

                                                        
Ȑ94ȑ Ҭ Ԋҙ ᴪȁҬ ᴪȁ ֤ ᾣ ẫ ᴪ ȇ̔Ҭ ӥ̂2022 Ȉ̃̆ Ҭ

̆https://www.will.org.cn/upload/files/ueditor/20230321/202303211310149169.pdf̆ 257 − 259 Ȃ 

Ȑ95ȑ̵ ̷ ¥ ¥–¥ ȇ̔ ף ᵣ I̔ ¥└ ¥ ῏ Ȉ̆ ̆Ҭ └₮

2010 ̆ 167 Ȃ 

Ȑ96ȑ ȇ̔ ҍ ף Ȉ̂ 5 ̃̆ Ҭ ₮ 2007 ̆ 530 Ȃ 

Ȑ97ȑ ף ȇ̔ Ҭ ᵣ Ȉ̆ ȇ ҍ ᴪ Ȉ2006 6 ̆ 30 Ȃ 

Ȑ98ȑ Ԑ Һ ȇ̔ ᴪ Ȉ̆ ₮ 2012 ̆ 177 ̕ ȇ̔ ֟ └ ᵣ Ȉ̆ ȇ

Ȉ2016 5 ̆ 74 Ȃ 
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ľᵣ Ŀⱬ ̆ ᵣҍ ֜ԑ Ḇ ֟ ֲ└ ᵣ ̆ ᴪ ҹ

῀ Ȃ 

 

The Procedure Construction of the Legacy Administrator System 
—A Theoretical Framework for Substantial Promotion of Interaction  

Between Substantive and Procedure Law 

ZHAO Lei 
 

Abstract: Civil Procedure Law of the People’s Republic of China (2023 Amendment) introduced a 

special procedure for designation of the legacy administrator in response to the needs of the Civil Code 

of the People’s Republic of China and judicial practice. However, the procedure construction of the 

legacy administrator system has not yet been achieved. This article proposes a theoretical framework for 

studying the procedural construction of the legacy administrator, which consists of three dimensions: the 

interaction between substantive and procedure law, the non-litigation procedure, and the legal 

interpretation method. In accordance with the theoretical framework, the logical approach progresses 

from “how to designate” to “why to designate”. First, we provide normative interpretations for the 

initiation and adjudication of cases on designation of the legacy administrator under the new Articles 

194 and 195. Second, under the interacting empowerment between substantive and procedure law, we 

accomplish the developmental tasks of establishing the legacy administrator procedure by clarifying the 

party qualifications of legacy administrator and aligning the litigation procedures with the cases on the 

designation of the legacy administrator. Finally, we put forward the viewpoint of advancing the 

institutionalization of the legacy administrator system towards substantial promotion of interaction 

between substantive and procedure law. 

Keywords: Legacy Administrator; Interaction Between Substantive and Procedure Law; 

Substantial Promotion; Theoretical Framework; Procedure Construction 
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