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平台跨界竞争中的传导式排他性策略 
——以杠杆作用的竞争损害为中心 

 

胥智仁 
 

 

摘 要：在网络效应塑造下的数字平台市场上，积极网络效应不仅让数字产品和服

务的价值与用户数量形成正反馈，而且增加了平台规模经济和范围经济的回报。一方面，

这促使平台通过对外扩张和跨界竞争进入多个相邻市场，发展和整合多产品和服务的生

态系统，在数据、创新、技术等多维度竞争。另一方面，跨界竞争导致平台自营业务与

相邻市场在位竞争者的利益冲突。数字平台有动机采取传导式的排他性策略，将其显著市场

力量通过杠杆作用传导至其他市场从而排斥竞争对手和/或维护其核心市场上的主导地位，以

使网络效应有利于自己而不利于竞争对手。反垄断法经济学认为，杠杆作用的反竞争影响和

积极的福利效应往往是模糊的。数字平台市场是被创新压力和动态竞争驱动的市场，这一事

实加剧了评估杠杆作用竞争影响的难度。加之，杠杆作用会同时影响多个市场，如果不明晰

其竞争损害理论的分析标准，则容易导致系统性的反垄断执法不足，或者执法过度的问题。

为此，建议从提高竞争对手实现网络效应的成本、进一步巩固已有支配性市场力量以及杠杆

传导的竞争优势与绩效竞争是否相符三个方面构建竞争损害理论。 
关键词：数字平台；杠杆作用；跨界竞争；排他性滥用；竞争损害理论 
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₮ ֟ Ⱶ Ȃ ԍ Ҭ ԅ ᵝ

̂ ֲ̃̆ ῒז ҍ ῒΐ ᶭ ̆ⱴӊ ȁ ᴨל

ץ̆ ̆ ᵝ ץ ꜚȂ 

（二）平台包络 

Ԉ ױֲ̆ ≠ ҉ ᵝץ Ԉ

Ԉ ῀̆ ῒ ᵝ ⌠ῒז ̆ ȁ └ ԈȂ ≠

ῒ ⱳ ̆ ᴰ ῒ ⱬ

Ԉ̆ ҹľ Ŀ̂ platform envelopment Ȃ̃Ȑ52ȑ 

ⱳ̆ ҉ҍ ҉ȁҊ ֟ҙ ҉ ⱬ ԑ ᴰ

῏Ȃᶛ ̆ ԍ Ὲ ꜚ ᵬ iOS ῒ ᴆ̂ iPhonẽ └̆ Ὲ

App Store № ҉ΐ ⱬ Ȃ
Ȑ53ȑ2019 Spotifyᵬҹѿҩ ӏ

ᵣ Ⱶ ᴪ ₮ ̆2021 4 ᴪ ₮∆ ̆ ҹ Ὲ ᴆ

                                                        
Ȑ47ȑ OECD, Big Data: Bringing Competition Policy to the Digital Era, DAF/COMP (2016) 14. 

Ȑ48ȑ Stefan Holzweber, Tying and Bundling in the Digital Era, 14 European Competition Journal 342, 352 (2018). 

Ȑ49ȑ UNCTAD, Competition Issues in the Digital Economy, UNCTAD (1 May 2019), https://unctad.org/system/files/officialdocument/ 

ciclpd54_en.pdf, p.3 − 4. 

Ȑ50ȑ Andres V. Lerner, The Role of “Big Data” in Online Platform Competition, SSRN (19 September 2014), http://ssrn.com/ abstract= 

2482780, p. 19, 39; D. Daniel Sokol & Roisin Comerford, Antitrust and Regulating Big Data, 23 George Mason Law Review 1129, 1148 (2016). 

Ȑ51ȑ Jacques Crémer, Yves-Alexandre de Montjoye & Heike Schweitzer, Competition Policy for the Digital Era, 2019, p. 17. 

Ȑ52ȑ Thomas Eisenmann, Geoffery Parker & Marshall Van Alstyne, Platform Envelopment, 32 Strategic Management Journal 1270, 

1270 − 1285 (2011). 

Ȑ53ȑ ̆ └ ꜚ ᵬ ᵝӞ ԅ Google Play № ҉ ⱬ Ȃ

҉ ꜚ ᵬ Ҋ № ̆ Ὲ Ὲ Ȃ 
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iPhone ꜚ ᵬ iOS ԅѿҩ ῒ̆Ҭ App Store Ҭ ѿ

̆ App Store ֲȂ ҹ App Store└ Ҍ≠ԍ Apple Music Ԉ Ҥ

↕̆ Ὲ App Store№ ӏ ᵣ ԅῒҺ ᵝ̆׆ ԅ

ӏ ᵣ ԈȂ
Ȑ54ȑ ̆ ᶏ ֒ ⌠ ᴨ ̆֒ ῒ ҉

Ⱶ ⱬ ᴰ ῀Ҋ Ȃ ₮̆ ֒ ҉

ѿ ֒ ̆ Ⱶ ҉̆֒

ⱵȂ ̆֒ ᴨ Ⱶ ԍᴇ ᴨ̆ל ̆֒ ԍ

ῒ Ԉ Ȃ
Ȑ55ȑ2021 11 ̆ ≠ Ԉ ̂AGCM̃ ֒ Ạ ԅ

ᵬ ̆ ᴨ ̆ ֒ ᶏ ῒ ֒ ד ҈ ԅҌ

Ὲ Ԉᴨ̆ל ԅ Ԉ Ԉ≠ Ȃ
Ȑ56ȑ 

Ԉ ҍ ץ ΐ

῏Ȃ ᶏῈ ⱬ Ṑ ̆ ҹ ҍ

֟ ῏Ȃ
Ȑ57ȑ ̆ ᴇṿ ̆ ̆ⱴ

▲ ṿ Ȃ Ҋ ̆ Ȃ

Ҍֽ ԇԅ ⱬ ̆ ғ ԇԅ ⱬ ѿҩ׆ ⌠ ѿҩ

Ҍ ꞉̆׆ ץ Ԉ Ȃ
Ȑ58ȑ 

2021 ȇ └ Ԉ Ȉ ḱ ῀ԅ 19 a ̆

Ȃ ᴑҙ ΐ ҉̆ ғľΐ ĿȂ

’Ҋ̆ ₮ Ԉ ⱬȂᴑҙ ᶏᴑҙ

≠ ⱬ ̆ ῀ ҩ ҙ ꜚȂľ Ŀ

ԅ ֲ ̆ ᵝ ┴ ҩ Ԉ̆

҉ ҈ ҙ ꜚ ⱴ Ȃ ᴑҙ≠ └ Ԉ ̆

ױ ҉ӂ ҩ Ҭ ӄ ⱬ Ӟᴪ ⌠ⱴ Ȃ 

（三）排他性杠杆行为 

ᴑҙ ץ ⱬ ̂ ̃ Ԉ ׆̆ ῒ ᵝȂ

ѿҩῤ ү ȁ ᴧ ҹ ҉ᵝ Ȃ ԅ ̆ ҹ ᶛ

                                                        
Ȑ54ȑ European Commission, Antitrust: Commission Sends Statement of Objections to Apple on App Store Rules for Music Streaming 

Providers, European Commission (30 April 2021), https://ec.europa.eu/commission/presscorner/detail/en/ip_21_2061.  

Ȑ55ȑ Stacy Mitchell, Ron Konx & Zach Freed, Report: Amazon’s Monopoly Tollbooth, ILSR (28 July 2020), https://ilsr.org/amazons_ 

tollbooth/. 

Ȑ56ȑ The Verge, Amazon Has Been Fined $1.3 Billion (€1.1 Billion) by Antitrust Regulators in Italy, The Verge (9 December 2021), https://www. 

theverge.com/2021/12/9/22825759/amazon-antitrust-fine-italy-1-3-billion. 

Ȑ57ȑ MüKoEuWettbR/Eilmansberger/Bien, 3. Aufl. 2020, AEUV Art. 102 Rn. 633. 

Ȑ58ȑ Shili Shao, Antitrust in the Consumer Platform Economy: How Apple Has Abused Its Mobile Platform Dominance, 36 Berkeley 

Technology Law Journal 353, 369 (2021). 
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≠ ȁ ֜ ȁ ᴇȁ ז ֜ Ȃ
Ȑ59ȑ ῀ ף ̆ ҉₮

ԅ ̆ᶛ ᴨ ̆ ᴰ ҹҍ ԑ ԑ ̆

ᶛ ֟ Ȃ ̆ ҹ ѿҩ ҉

ⱬ ѿҩ ᴰ Ȃ ӊ ᴪץ ⱬ ᴰ ̆ ҹ Ҍֽ

Ḡ ᵝ Ԉ̆ ғḠ ҈ ᾧ ᵝ Ԉ

Ȃ ῒ Ҭ̆ ₮ԅ Ҭ Һ̆ל ҉ ⱬ

̆ ץ ꜚȂ Ԉ ≠ ҉̆ ֟

Ⱶ ᾟ֟ Ⱶ ̆ Һ ᶫ Ⱶ Ȃ
Ȑ60ȑ ̆ ץ Ԉ

ῒ ⱬ ᴰ Ԉ ̆ Ḡ Ԉ ̆ ԍ

̆ Ԉ ῏ ȂҊ ҍץֽ ȁ ῏

҉ ז ҹᶛȂ 

1.  ᴨ  

Ҋ̆ ԈҬ ̆ ױ ↕ └

̆Ӟ ῤҊ № Ԉ ҍ Ȃ ≠ ‖ ᴪḆᶏҺ

ҍҊ Ԉ Ẓ ҙⱵȂ ԇ ֟ Ԉᴨ̂ל ȁ ᵝ ̆

ᵞ ֜ ̆ Ԉ ֟ Ὶ ̃ ̆ ҹ ҹ ᴨ Ȃ Ԉ

̆ Һ ᵝ ᴑҙ Ҍ Ԉ ᴋ̆ᵖ Ҍ ₮ῒ ӈⱵ ꜛ Ԉ ̆

Ԉ ҙⱵ Ԉ ľѿ ֹĿȂ ̆ Ԉ ѿ Һ

ᵝ Ὲ ᴨ Ȃ ̆ ᴨ Ҍ ҹ̆ ᴨל

└ Ԉ ӊ Ȃ ҹ ᴨ ֽ ᴑҙ ԇ ҌῈ Ԉᴨל

ԅ ΐ Ԉ ᴆ̂ ᵞ Ԉ ̃̆ ԅ Ԉ

≠ Ȃ 

ľ ĿҬ ľ ᴨ Ŀ Ԉ ֟ ԅ

ᾢᶛ Ȃ ľ Ŀ∞‗ӊ╠̆ ѿҩ∞‗ ľ ᴨ Ŀ̂ GT-Link Ȑ61ȑ Ȃ̃

2017 ̆ ᴪ ₮ ᴆҬ 24.2ַ ᾝȂ ᴪ ҹ̆ ≠

ῒ ѿ ҉ ᵝ̆ ῀ѿҩ ̆ ῒ

҉ Ẓ ῒ ᴇ Ⱶ̂ᴨᾢ ̃̆ ӊҊ̆ Ԉ ᴇ Ⱶ

ᵞԅ̆ Ҍѿ ⌠ ῏ ̆ ҹ ԅ ᵝ ̆ └

ԅ ԅ Ὲ ԈȂ
Ȑ62ȑ2021 ̆ ԅ ᴪ ‗ ̆

                                                        
Ȑ59ȑ Daniel L. Rubinfeld, Antitrust Enforcement in Dynamic Network Industries, 43 Antitrust Bulletin 859, 879 (1998). 

Ȑ60ȑ Jacques Crémer, Yves-Alexandre de Montjoye & Heike Schweitzer, Competition Policy for the Digital Era, 2019, p. 37. 

Ȑ61ȑ EuGH, Urt. v. 17.7.1997, C-242/95, ECLI:EU:C:1997:376 – GT-Link. 

Ȑ62ȑ European Commission: Decision Case AT.39740. 
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₮ ᴨ ԅѿ ̆ ץ
Ȑ63ȑ̆ ҹ

ѿ ҉ ľ̂ Ŀ̃ ᵝ֟ ԍ ᴇ Ⱶ ľ̂

Ŀ̃ Ԉ Ȃ ⱬ ᴰ ̆ ᴨ ̆ ԅ ԍ

Ԉ ̂ ≢ ̃̆ ԅ ҉ ԈȂ ∞‗ӥҬ ₮Ҍ ≢

ӊ ץ ̆ ҹ Ԉ ᴑҙ ≢ ’̆ ץ Ҍ

’̆ ≢ ҉ Ȃ ᴨ ̆ ҹ

ԅѿҩ ⱳ ↕̂ ľ ҉ Ŀ̃̆ ᵬҹ

̆ Ḥ ̆ Ȃ 

2.   

҉̆ ҍ ᵝ ᴆ ₮ԅ ῏ ̆

ῒ ̂technological tying Ȃ̃ ѿ ҉ץ ֟

ҹȂ׆ᴑҙ ӯῒΐ Һ ᵝ ѿ ֟ ̂ ̃ ӈⱵ ׆ ᴑҙ ӯ ѿ ֟

̂ ̃ ̆ ᴪ₮ ľ ĿȂ ץ Ȃ №ҹ

Ȃ╠ ֟ ץ ᶛᵬҹ ᶫ̕ ’ ֟

ᶫ ᶫ̆ᵖ ᴇ ӊ ԍѿҩ ᴇ Ȃ
Ȑ64ȑ 

2004 ľ ĿҬ̆ Windows ᵣ ̂Windows Media Player, WMP̃

⌠ Windows ᵬ Ҭ̆ ғ WMP ҉ Ҍ ̆ ԅ Ȃ

ҹ ҹ ⱴ ң ̆

ҍ Ȃ
Ȑ65ȑ ҍ ѿ ᶏ ᵬ̂ғҌ

ҍ Ԉ ᶫ ף Ὶ ̃ ̆↕ ҹ Ȃ
Ȑ66ȑ Ҭ̆ ᴪ ̆ ң

֟ ԅѿ ҹ̆ ≠ ῒ ҩֲ ᵬ ҉ ᵝҹWMP

⇔ ԅ № ᴨ̆לᶏ WMP ԍῃ ҬȂ
Ȑ67ȑ Ԉᴨל WMP

Ԉ Ȃ ̆ ԅ ̆ ᵣ

Ԉ ԅ ȂWMP ѿҩ ̆ Һ ⱬ ῀ ᵣ ̆

ѿ ῤ ᶫ ᴆ ẁ ԍ ҍ Windows ᵣ Ὶ ֟ ̆ ѿ

                                                        
Ȑ63ȑ EU General Court: ECLI:EU:T:2021:763, paras. 169 − 175, 237, 240. 

Ȑ64ȑ European Commission: Guidance on the Commission’s Enforcement Priorities in Applying Article 82 EC Treaty to Abusive 

Exclusionary Conduct by Dominant Undertakings, para. 48. 

Ȑ65ȑ ȇ̔ ∞ ‰Ȉ̆ ȇҬ Ȉ2019 2 ̆ 191 Ȃ 

Ȑ66ȑ European Commission: Guidance on the Commission’s Enforcement Priorities in Applying Article 82 EC Treaty to Abusive 

Exclusionary Conduct by Dominant Undertakings, para. 48. 

Ȑ67ȑ European Commission: Case COMP/C-3/37.792 Microsoft. ᴪ‗ ̆EU General Court, ECLI:EU:T:2007: 

289, paras. 859, 869. 
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↕ WMP ῤ ᴨᾢᶏ WMP̆ Ҍ WMP Ԉ Ȃ
Ȑ68ȑ ̆

ҹ Ԉ ҹȂ 

2009 ̆ Ῥ ῀ ҬȂ ῒ Internet 

Explorer̂ IẼҍ Windows ᵬ Ȃ ̆ ԍ ᵬ ҉ Һ

ᵝ̆ ҹ IE ⇔ ԅῒז № ᴨלȂ ̆ ԍ ӎ

ѿҩ ̆ ғ ҉ ̆ ҉ ῒז Ԉ

ҳ ₮ Ȃ ԍ ѿҩ ̆ ᵀ Ԉ ̆

ᴪῬ ԅ Ȃ ᴪ ₮̆IE Ҍֽ ѿ ⱴ ԅ ҩֲ ᵬ

҉ Һ ᵝ̆ ғ ֲҹ ꞉ ᴆ Һ ҹ IE ᴨ ῒ֟ ̆

׆ Ȃ
Ȑ69ȑ 

三、杠杆竞争损害理论的构建及其解释 

ľ Ŀ̂ Theory of Harm̃ № Ȃ
Ȑ70ȑ

ӈ҉ Ԉ ῏ ҹ Ԉ ̆ ԅ ָӇ ’Ҋץ ҹָӇ

ҹᴪ Ԉ ׆ Ȃᵬҹѿҩ ̆ Ԉ Ҍ Ҍ

Ȃ
Ȑ71ȑᶛ ȇ̆ Ȉ 102 ӊ ץ ᵝ̆ ҹῒľ

ԅ ῤ ҉ ȁҌ ԈĿȂ ȇ Ȉ 2 ľ׆Ԋ ̆

ҍֲז ῍ ץ ҍ ҙ ᴋᵥ №Ŀ ҹ ҹ Ȃ

ȇҬ ֲ ῍ Ȉ῏ ԍ ҹ ľ ȁ └ ԈĿȂ 
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ѿᵣ ᴨל ≠ ᴑҙ ≠ Ȃ 

ᵬ Ԉ ̆ ᵣ≠ Ҭ ҉ Ԉ

῀ Ԉ Ҍ ₮ ץ̆ ҉ ᵝ ⱬ

⌠ⱴ Ȃ ⱬ ᴰ ԍ ̆ ԅ ᵝ

Ԉ ԅ ҉▼ᵩ Ԉ ̆ ΐ ᵝ

⌠Ҍ ѿ ̆ ῒ ᵝ ⌠ ҈ ׆̆

҈ ᴋ ӈⱵȂ 

（一）提高竞争对手成本理论 

ז ̆ ҙ Ԉ Ԉ ᴪ̆ Ȃ ̂Salop̃ ℗

̂Scheffmañ ԅѿҩ Ԉ Ȃ ҹ̆ ᴇ

ᵞ≠ Ԉ ̆ ᴇ ҹ Ԉ ᶏ Ԉ ₮

ҹȂ ԍᴑҙ ⱬ̆ ҹ ᶏ Ҍ ₮ ̆ᴑҙӞ ≠ Ȃ

ᴪ ⁞ ֟₮̆ᶏ ᴇ ᴍ Ȃ
Ȑ73ȑ Ԉ

ᶫԅѿҩ ̆ ≠ ᵬ ז ҹ

Ԉ ̆ᶏ ԍ Ԉⱷ̆ל╝ Ԉ ⱴ └ ׆̆

ᵝȂ
Ȑ74ȑᶛ ̆ Ԉ ץ Ṣꜛ

Ȑ75ȑ̕

ץ ז ֜ Ԉ ᶫ ȁ≠ ≠

ᴍ ̆ ѿᵣ Ԉ ῀ Ȃ 

ῃ Ҋ̆ ᵬ Ԉ

Ȃ Ԉ Ȃ ׂ ӊ ץ ҹҺ

̆ ҹ Ԉ ῒ ԍ Ҭ̆

ғ Ԉ ԍ ץ Ȃ ╠ ̆ ᵬ Ҋ̆ ᴇṿҍ

῏̆ ҍ ῏Ȃ
Ȑ76ȑ 

ѿ ̆ ᶏ ⱬ Ṑ ҹ ̆ Ҭ ẁ ̂tipping Ȃ̃

֟ ̆ ֟ ᴇṿ ⌠Ḇ ᵬ Ȃ

ҩҳ ṿ̆↕ᴪ֟ ľ ȁ Ŀ ᵬ Ȃ
Ȑ77ȑ

ԅ Ԉ ̆Ḡ ⱬ ᾧ ҈ Ԉ Ȃ

                                                        
Ȑ73ȑ Steven C. Salop & David T. Scheffman, Raising Rivals’ Costs, 73 American Economic Review 267, 267 (1983). 

Ȑ74ȑ ╤ ȇ̔ Ҭ ᵬ ĺĺץ ⱵҹҬ № Ȉ̆ ȇ Ȉ2007 1 ̆ 76 Ȃ 

Ȑ75ȑ ȇ̔ ҍ Ȉ̆ Ҭ ₮ 2005 ̆ 144 ̕ ╤ ȇ̔ Ҭ ᵬ ĺĺץ

ⱵҹҬ № Ȉ̆ ȇ Ȉ2007 1 ̆ 76 Ȃ 

Ȑ76ȑ MüKoEuWettbR/Eilmansberger/Bien, 3. Aufl. 2020, AEUV Art. 102 Rn. 633. 

Ȑ77ȑ David S. Evans & Richard Schmalensee, Matchmakers: The New Economics of Multisided Platforms, Harvard Business Review Press, 

2016, p. 36. 
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̆ ≠ ҉ ⱬ ֲ̆ ҹ ȁ ҹ ҙⱵ ῀

̆ ᴪ⇔ ң ҌῈ Ԉᴨ̔ל ⱬ ⱬ ӄҍ Ȃ 

ѿ ̆ ֲҹ ῀Ӟᴪ Ԉ Ȃ Ҭ ᴑ̆ҙ ľҹ

Ԉ̆ Ҍ ԈĿȂ
Ȑ78ȑ Ҭ ל ̆ ԅҬ׃

ֲ ᵝ̆ ױ └ Ҍ ̆ ғ ֜ Ҍ

ᵣ ׆̆ ᴇṿ⇔ ҬḠ ԈⱬȂ ̆ Ԉ

Ҍ ₮ ̆ ׆ Ҭ Ȃ ̆

Ԉ ≠ ⱬ ̆ ѿ ԅ Ԉ ҍ Ԉȁ ῒ Ԉⱬ Ȃ 

ԅ ̆ ᵬ ԍ ⱬ ̆ ̆ ⱬ

ᵞ̆ ľ ↕ Ŀ └ᴪ ᶏ Ԉ ₮ Ȃᶛ ̆ WMPҍ Һ

ᵝ Windows ᵬ ̆ ғ ᾧ ᶫ WMP ↕ ≠ Ԉ

ᵝ ׆̆ ῒ ₮ ῖ ᶛ Ȃ ΐᵣ ԅң ҹ̔ῒѿ̆ Ҍ

ᴇ ̆ ֜ ᶫᾧ WMP̆ ֜

/ ῤ ᶫ ѿ ֜ Ȃᾧ ֟ ┬ ԅ

̆ᶏ ᵣ ץ ≠ԍ Ȃῒԋ̆ ᶏ

Windows ᵬ ҍWMP Ȃ Ạ ѿ ꜛWMP

⌠ҳ ̆ ѿ ↕ WMP Ԉ ҉ ҳ Ȃ

≠ ᵬ ▫ Ԉ ῒ ₮ ̆ ԅῒ ⱬ

≠ ̆ ᵬ Ԉ Ȃ 

ᵝ ץ Ԉ ⌠ҳ ׆̆ ⌠ ῒ

ᵝ Ȃҹԅ ῀ Ҋ ῒ Ԉⱬ̆ Ҍ ⌠

ľ̂ҳ Ŀ̃ ׆̆ ңҩ ᵣӊ Ȃץ ҹᶛ̆

ᵬҹѿҩ ̆ ῤ ֟ ῤ ̂ Ȃ̃ ľ Ὲ Ŀ

Ҭ̆ ῒ ҍ ᵬ ѿ ̆≠ ῒ ᵬ ҉ ᵝ Ὲ

ῒ Ȃ ҹ ӯWindows ӯ Internet Explorer ̆

ᵖ ԍ ᾧ № ̆ ᶏ Ԉ ΐ ᴨל ᷅ Ȃ

̆ ᴍ ׆ 5%҉ ⌠ 50%̆ῒҬ №҉ ץ ᴍ

ҹףᴇȂ
Ȑ79ȑ 

（二）巩固现有支配地位，进一步促进缺乏实质竞争现状的维持 

ᴰ ῏ ̆ ױ ԍ ᴇ

                                                        
Ȑ78ȑ UNCTAD, Restoring Competition in “Winner-Took-All” Digital Platform Markets, UNCTAD (4 February 2020), https:// unctad.org/ 

news/restoring-competition-winner-took-all-digital-platform-markets, p. 1. 

Ȑ79ȑ United States v. Microsoft Corp., 84 F. Supp. 2d 9 , 101 − 102 (D.D.C. 1999). 
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̆ ᵬ ᶏ Ԉ ̆ ץ ᴇ ׆̆

≠ Ȃ
Ȑ80ȑ ̆ ᵬ ԍ ̆ ╠ Ҭ ⌠ᾟ№

Ȃ ⱴ ᴰ ԅѿ ḱ Ȃױז ̆ ᵬ

≠ ̆ ҹ ≠ ̆ Ҍ ԋ ̂ ̃҉ ᴇ

Ҍ ѿ ̂ ̃ ≠ Ȃᵖ ̆ ⱴ ᵬ ԋ

׆̆ Ȃ ̆ ᴇ ҉ ⱴ ԅ

̕ ̆ ҉ ⱴ ׅ ῏ ԅ Ȃ
Ȑ81ȑ1999 ̆Feldman ₮ԅ

̆Һ ῏ ᵬ ҉ ᵝ ᷅ ̆ Ҍֽֽ

῏ ԍ Ԉ Ȃ ѿ ҉ḱ ԅ

Ԉ ῏ Ҍ Ȃ 

̆ ҹ Ԉ ԅ Ȃ

ҳ ῒ IE ҍῒ ԍ Ӎ ᵝ Windows ᵬ

̆ ԅԑ Ԉ̆ ԅ Ԉ ̂Һ Ὲ Netscape Navigator̃̆

ԅῒWindows ᵬ ╠ Һ ᵝȂ ῀Web 2.0 ף ̆

ѿ ҉ ף ᵬ ̆ ҹ ᵬԑ

Һ Ȃ
Ȑ82ȑ ≢ Ὲ Netscape Navigator ᶫ ᾛ̆ ῒז ≠

ᴆ Ὲ Ȃ Ώ ᴋᵥ

ԅ ҉ ̆ ᵬ ̆ Windows ᵬ

ᵝ Ȃ ⌠ԅ ̆ ̆ IE Windows

ᵬ ҬȂ ҹ ԇ IE № ᴨלȂ └ ꜚⱬ ῒז

̆ № Ӟ IE ’ҊҌᴪ Ҍ Ῥ Ҋ ῒז

Ȃ ̆ ֟ ԅ IE Ԉ ₮ ̆ ₮ᴑҙ

ᵝᴪ ⌠᷅ ̆ ≠ ⇔ Ԉ Ȃ 

ᴋᵥ Ԉ ⌠ Ԉ Ȃ׆ ̆ ӊ ץ

ⱴ ᵝ̆ ҹ ҉ Ԉ ᵝ ╝ ̆

ѿ ῒҌ Ԉ ̆ ԍ Ԉ ῏ Ȃ ῖ Ԉ

ҹ̆ Ԉ ѿҩ ꜚҍ ꜚ ̆ ԇ ҩ ҍ ѿ ̆ Ԉ

ӊѿ↕ Ḡ Ԉ̆ Ḡ ҩ ҍ ≠ Ԉ ≠ ̆ ῒ

҉ ≠ Ȃ
Ȑ83ȑ ᵝ ᴑҙ ҹҌ Ԉ ᾟ№

                                                        
Ȑ80ȑ Robin Feldman, Defensive Leveraging in Antitrust, 87 Georgetown Law Journal 2079, 2087 (1999). 

Ȑ81ȑ Robin Feldman, Defensive Leveraging in Antitrust, 87 Georgetown Law Journal 2079, 2087 (1999). 

Ȑ82ȑ European Commission: Case COMP/C-3/39.530 – Microsoft (tying), para. 57. 

Ȑ83ȑ Stancke, in: Bunte/Stancke, Kartellrecht, 4. Aufl. 2022, Rn. 16 − 31. 
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└̆ ҹ └ᴇ ȁ֟ ῒ֜ז ᴆ̆ ҉ ԍῒז ҍ ꜚȂ

ѿҩᴑҙ ⱬ ̆ ׆ ᶏ ⱬ Ҭ ̆Ӟ ꜚ ⱬ≠

ῒ ⱬ ᴇ ⌠ Ԉ ӊ҉̆׆ Ԉ ȁ └⇔ ̆ ᵞȂ

ᴑҙ≠ ᵬ ѿ ⱴ ῒ └ ⱬ̆ Ԉ Ԉ

ѿ ̆ ᴪ₮ Ԉ Ȃ ̆ ᵝץ Ԉ ѿ

Ȃ Ԉ ׆̆ Ԉ ̆ ᴑҙ ᶏ Ẓ ֟ Ⱶ

Ԉ ҉ׅ Ԉ
Ȑ84ȑ̕׆ ̆ Ԉ ̆

ᴑҙ ȁ ῒ ⱬ ⱬ Ҍ ⌠ῒז Ȃ
Ȑ85ȑ 

（三）非基于绩效竞争的竞争优势 

Ԉ̂ competition on the merits̃ Ҍ ⱵԍҌ Ȃp ̆

ᾝ ̆ᵖᴇṿ ԍѿ ̆ Ḡ ̂ ȁ ȁ

Ὲ ̃ ԈҌ ҹ ̆ ̆ Ԉ ̆ ᴪ ᵣ≠ Ȃ ̆

ᴋᵥҍ Ԉ ҹ ҉ ҍ Ԉ ף ╠

Ҋ ̆ Ȃ Ԉҍ Ԉԇץ №̆ ҉

ῒᵬҹᶭ ∞ Ạ Ȃ ╠ ̆ ≠ ̆

Ḇץ Ԉ̆Ӟ Ԉ̆ ΐᵣ ᴆҬ Ԉ ᵀȂ∞

ҹ ԍ Ԉ̆ ∞ Ԉ ╠ Ȃ 

ᵬҍ ̂OECD̃ ľ ԈĿ ԅѿ ӈ̆ ѿҩᴑҙ Ԉᴨל

ԍ ᶫ ֟ ȁ Ⱶ ᵞ ᴇ ̆ ’Ҋ ᶏ Ԉ ₮ ̆

ῒ ῀ ⌠ ̆ӞҌҹ Ȃ
Ȑ86ȑ ӊ̆ ᵝ ᶏ ԅľ ≢ԍץ

ҍ ҹ ֟ Ⱶ Ԉ ̆֟ ԅ ̆ ԅ Ҭ

Ԉ Ԉ Ŀ
Ȑ87ȑ̆ Ԉ ԅ ԍ ז

Ȃ ΐᵣ ᵥ̆ ľ Ŀ Ԉ ᴇṿ Ȃ

ҩ Ҭ̆ ₮ԅΐ ѿҩ ‰̆ ԍ ӈ̆ ץץ

ӈ҉ ᶏᴑҙ ⱳ ҙ ҹ ‰Ȃᶛ ̆ѿҩ ⱳ ‗ԍ

̆ ҹү ԅ ῈᴧҬ Ḥ ̆ ᶏ

׆ Ҭ Ȃ
Ȑ88ȑ ӊ̆ ₮ ҍ ῀Ḥ ῏

₮ ῏ ̆ Ҍ ᴑҙ ̆ Ḥ

                                                        
Ȑ84ȑ EuGH, C-85/76, ECLI:EU:C:1979:36, Rn. 91 – Hoffmann-La Roche. 

Ȑ85ȑ ȇ̔ Ԉ Ȉ̆ ₮ 2019 ̆ 284 Ȃ 

Ȑ86ȑ OECD, What Is Competitionon the Merits?, OECD (June 2006), https://www.oecd.org/competition/mergers/37082099.pdf, p. 1. 

Ȑ87ȑ Judgment of 27 March 2012, Post Danmark, C − 209/10, EU:C:2012:172, para. 24. 

Ȑ88ȑ EU General Court: ECLI:EU:T:2021:763, para. 178. 



经贸法律评论 2024 年第 1 期 

154 

ⱳȂ ̆ ľ ĿҬ̆ ᴇ Ⱶץ ֲ ᵝ ̆

ᴇṿ Ԉ ᴇ Ⱶ̆↕ ѿ ҹȂ

ҹ ľ ᴨ Ŀ ԅľ ԈĿ ↕̆ ԅľ Ŀ
Ȑ89ȑ̆Ẓ ԅ ᶏ

ѿҩ ⱳ ҙ ̆ ῒ ᴨ ΐ Ԉ Ȃ 

ľ Ὲ Ŀ ᶫԅ ԋҩ ᶫ Ԉ Ȃ Ҭ̆

ҍҊ № ԅ ֜ ̆ └ԅ ңҩ № ̆

└ ̂OEM̃ № ԑ ῀ Ⱶ ̂IAP̃ № ̆ ҹᶏ Ԉ Ὲ

№ Ȃ ᴶ ֒ ҹ̆

ľ̆ ῒ ҹ Ḇ Ԉ ̆ ῒ ҹ ԍ Ԉ ̆ ҹ

ⱬĿȂ ̆ OEM Windows ⱴԅ

└̆ ҉ IE ҍWindows ᵬ ̆ ᶏ OEM № IE

ץ Ȃ ҹ̆ Ԉ ҹҹ IE ⇔ Ԉᴨל Ҍ̆ ̆

Ҍ ԍ ԈȂ
Ȑ90ȑ ̆ Ԉ ₮ ᴇṿ ӊѿ

Ȃ ̆ ֟ ̆ԋ №≢ ᴪ ≠

≠ ⱴȂҺ Ȃ ᵝ ᾛ Ԉ ⱴѿ

└̆ᵖ ᵝ ῒ ҹ └ Ԉ ̆ᶛ ֟

№ ȁ֜ ⁞ ȁ ȁḠ ֟ ῃȁ ≠ ῒז

Ȃ
Ȑ91ȑ Ԉף ԅѿ ⇔ ᴇṿ ̆ Ӟ ᴪ ≠ ԍ Ԉ

Ȃ 

四、基于我国滥用杠杆实践的反思 

（一）奇虎诉腾讯滥用市场支配地位案的评析 

ᵝ Ҭ ңҩ Ⱶ ᶫ ῏ ̆

Ȃ2011 ֤ Ὲ ̂Ҋ Ὲ ̃ қ ֲ

̆ ̂ ̃ Ὲ ̂Ҋ Ὲ ̃ Ὲ ̂Ҋ

Ὲ ̃ ῒ Ḥ ᴆ Ⱶ ῏ ᵝȂῒҬ̆ Ὲ

Ὲ Ὲ ῒҬѿ ҹ ̆ QQ ᴆ ҍ

ᵝ ֟ QQ Ḥ ᴆ ̆ ץ QQ ᴆ ӈ QQ ȂQQ

ᵬҹѿ ᴆ̆ ῀ Ὲ ̆ ῃ ᴆ ̆ Ὲ

֟ 360 ῃ ԅ Ԉ Ȃ ̆ Ὲ ңῈ ԅľ֟ ҌῚ Ŀ

                                                        
Ȑ89ȑ EU General Court: ECLI:EU:T:2021:763, para. 179. 

Ȑ90ȑ United States v. Microsoft Corp., 253 F. 3d 34, 58 − 67, 84 − 97 (D.C. Cir. 2001). 

Ȑ91ȑ ȇ̔ Ԉ Ȉ̆ Ҭ ֲ ₮ 2008 ̆ 154 − 155 Ȃ 
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ҹ̆ Ὲ ֟ ֟ ӊ ԋ ѿ̆ Ạ ԅ

└֜ Ȃΐᵣ ̆ңῈ ῒ ᶏ 360 ᴆ̆ ↕Ả QQ ᴆ Ⱶ̕ ⱴ

└ 360 QQ Ȃ 

ֲ ԍ 2014 ᵬ₮∞‗
Ȑ92ȑ̆ ҹ Ὲ Ὲ Ḥ Ⱶ

҉Ҍΐ ᵝ̆ ғ ҹ ԅ ᵝȂ ᴰ №

ᵝ ľ҈ Ŀ̆ ῏ ҹҬ Ḥ Ⱶ ̂ ѿ ̃̆ Ҍΐ

ᵝ̂ ԋ ̃̆ ↕ Ῥ№ ҹ ̂ ҈ ̃̆ ץ

Ȃ ̆ ҹ ȁꜚ Ԉ ⇔ ⱬᶏ ᵝ

Ҍ ̆ ֲ ѿ № ԅ ҹ Ԉ Ȃ 

ԍľ֟ ҌῚ Ŀ ҹ̆ ֲ № ԅῒ Ḥ Ⱶ ῃ ᴆ

Ԉ Ȃ № ҹ ╠ ᴍ ̆ ҹ ľ̆֟ ҌῚ Ŀ ҹ

ԅҌḂ̆ᵖ ľ Ḥ ῃ ᴆ ᾟ№ ף Ŀ̕ ֟ ҌῚ Ḥ

Ⱶ ľ ԅ ԈĿ̕ ԍ ῃ ᴆ ̆ ҹ ľ ῒ ̆

└ ῃ ᴆ ԈĿȂ 

ԍ ҹ ̆ ֲ № ԅ ̂ ῃ ᴆ ̃ ’Ȃ

∞‗ӥ ₮ ľ̆ ҉ ֲ ҹ ҉ ֲ ῃ ᴆ ᴍ

Ҋ ̆ ῃ ᴆ ῤ ῒז ֟ ԅ └ Ԉ ĿȂ ̆

ֲ ҹ̆ QQ Ḥ ᴆҍ QQ ᴆ ΐ ̆ ҹ ҹ

QQⱳ ̆Ḡ ῃȂ ӊ̆ Ὲ Ὲ ҹ ԍ

̂ Ḥ Ⱶ ̃ ΐ Ḇ Ԉ Ȃ ̆ ԍ ̆

Ȃ ֲ ⌠ ľ QQ Ḥ ᴆ ⱳ ŀŀ QQ

Ḥ ᴆ ᴇṿĿȂᵖ ̆QQ ᴇṿ ԍ Ὲ Ὲ Ḥ ᴆ

ⱬ Ӟᴪ ⱴ ׆̆ Ԉ ̆ ғ Ҍ Ȃ 

῀№ ԍ Ὲ Ὲ ҹ Ḥ Ⱶ

҉Ҍΐ ᵝ̆ Ԉ ᴪ ⱬ ⱴ ⌠

ѿ └Ȃҹԅ Ԉ ᴑҙḠ ⱴ ῒ

Һ ᵝ ̆Ҋ Ẋ Ḥ Ⱶ ҉ ᴑҙȂ ≠ ᶏ

QQ Ḥ ᴆ QQ ̆῍֣ ȂQQ ᾧ ᴆ̆

ץ ̆ ῒ ᾢ ⱬ ᴰ ԋҩ ≠ ̆ ҹԅ

ҍ ᴇṿ⇔ ̆ ῒ ҉ ᾢ ᵝ ╝ Ȃ ῃ ᴆ̂ ̃

ԍ Ḥ ᴆ̂ ̃ ץ ῃ Ȃ ԍᶏ

                                                        
Ȑ92ȑ ֤ Ὲ ̂ ̃ Ὲ ȁ Ὲ ᵝ ҉ ̆

ֲ Ԋ∞‗ӥ̂2013̃ ҈ 4 Ȃ  
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Ḥ Ⱶ ̆ңҩ ᴆ Ὶ Ḡ ῃ Ȃ ̆

ᶫף ⁞ ̂ ₮ ̃̆ ῀Ӟᴪ ⱴ ̆ ӊ̆

҉ ⱬ Ҍ ⌠ Ȃ ֲ ̆

῏ ᴍ 80%̆ ԋҩ Ԉ ̆ᵖ Ḥ Ⱶ Ԉ ̆

῀ ᵞȂ ԍ ᶏ ҉ ᾟ῏ ̆ѿҩ

҉ ᵝ֟ Ȃ ̆ ꜚⱬ≠ ῀ ῒ ל

Ԉ 360 ῃ ȁ ῒ ⌠ ҳ ṿ̆׆ Ὲ

Ḥ֟ 360 Ḥ ῀ ̆ QQ ᵝȂ ’Ҋ̆ ԅ῏

҉ ̆ ҉ Ԉ ᵀȂ 
（二）进一步的反思 

ҹ ᴑҙ Ҍ ӊ ᴰ ⱬ ̆ᵖ ᴰ Ҍ

ᴰ ̆ ңҩ ӊ ᴰ ̆ ңҩ ҩ ҉ ҹ

ԑ֟ Ȃ ῒ ԑץ ԑ ҹ Ҭ̆ ֟ Ⱶӊ

ᴰ ῍֣῏ ̆ ѿ ץ ԑ ӊ ̂ iPod iTunes̃
Ҍ № ӊ ̂ Android Google Plaỹ ᵬ ̆ ֟

ľѿ Ḵ ̆ѿ Ḵ Ŀ Ȃ ҉ ⱬ ᴰ ̆

ңҩ ῀ ץ̆ ԍ ῀ ԈȂ 
̆ ѿҩ ̆ ᴇ ̂ ᵞᴇ ̃֟ Ⱶҍ֜

̆‗ ԅֽֽ ᴑҙ ≠ ≠ Ҍ Ȃ ѿ

ҩ ҉ Ҍ ̆ ѿ ̂ ѿ ̃ ᴇ ̆

ץ ⌠ ̆ ≠ ׆ ץ̂ ᴇ ̃ ѿ

≠ ԍ ᴇ ҹ Ȃᴇ ֜ Ӟ ץ Ҍ Ҍ ֟ ӊ ̆

≠ ᵝ ֟ ≠ ῀ ֟ Ȃ ̆ ׆ ᵣ ≠

≠ ⱬȂ ∞ Ԉ ̆ ᴑҙ ᴪ ᶏ ̆

Ԉ ңҩ ҉ᾢ Ȃ ᾢ≠ ᵞᴇץ ᴇ ѿҩ ȁ

ᵝ Ԉ ̆ᵖῒ ≠ ֜ ᴪ ⌠ ̆ Ԉ ῀ ⇔

ԅ ᴪȂᴑҙҹ ῒ ⱬ ᴪ ̆ ҹ ᵝ ≠

ҍ̆ ῀ ≠╠ ╠̆ ᴑҙ Ȃ ̆

ҹ ᴰ ҹ ̆ ̆ ԋ

ᵣ̆ ᵀ Ԉ ѿ № Ȃ 
ԍ ԍ ᵝ ᴑҙ ̆ ᴑҙ≠ ⱬ ֲҹ ȁ ҹ

ҙⱵ ῀ ̆ᶏῒ ԅҍ ԈҌ Ԉᴨ̕ל ▫ Ԉ

̆ Ԉ ץ ᵬ Ҋ ₮ ҉ץ̆ ’ ҹ Ԉ

Ȃ ԍ ԍ ᵝ ᴑҙ ̆ ῒ ῀ ⱴ
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└ȁ ֟ Ὶ ץ ⱴ ȁ≠

ҹ̆ ԅ ⇔ ̆ Ԉ ׆ ῀ ῒ ᵝ╝ Ȃ 
ԍ ᵬ ѿҩ ᴧ ז ҹ ҉ᵝ ̆ ̆ ΐᵣ ҹ

̆ Ԉ ץ ᾢᶛ ҹ Ȃ ᵝ

ᴆҬ̆ ץ ҹ Ȃp ԍ ץ ̆ ̆

ғ ꜚ ̆ ῏ ̆ ҹ

⌠ ῏ Ȃ Ḡԑ ᵬ ̂ᶛ ‰ ȁ Ḥ ̃ ԍ

֟ ӊ Ԉ ῏Ȃ ᶫ ֟ ᴑҙ ᶫ ֟ Ḥ

⁞ ԑ ᵬ Ḥ ̆ Ԉ ֟ ҍҺ ֟ Ὶ ׆̆ ⌠ Ԉ Ȃ 2004

ľ ĿҬ̆ ᴪ ץ Ḥ ̆ᾛ Ԉ ᶏ

Ḥ Ὶ ֟ ץ̆ Ȃ ⱴ ӈⱵ

ԍ └ Ԉ Ӟ ῏ Ȃ ≠ ⱬ ≢

҉ ҙⱵ Ԉ ҙⱵ̆ ≢ ᶏ Ԉ ᶫ ᴨ

֟ ̆Ӟׅ ԍ ԈⱷלȂ ’Ҋ̆ ץ ⱴ ӈⱵ̆ᶏ Ԉ

ҙⱵ ᴑҙ ҙⱵ ҳῈ Ԉ ᴆ̆׆ ᴨ Ԉ Ȃ 

五、结语 

ᵬ ԇԅ ᵝ ᴰ ז ҹ ꜚ ⱬ̆ᶛ ≠

ȁ ᴨ ̆֟ Ԉ ₮ Ȃ ᵬ

ⱬ Ҍ ӊ ≠ ᴰ ̆ ҩ ᴇ ᴪ֟

̆ Ҍֽ ѿҩ Ȃ ᵬ Ԉ ᴰ ѿҩ

ҹ Ȃ Ҍ № ̆ ῃ № ᵬ

Ԉ Ȃ ԍ ̆ Ԉ № ԍ ῒ ≠ Ȃ

ԍ ̆↕ ῏ ҉ ▼ᵩ Ԉ ץ ≢ԍ Ԉ

ѿ └̆ ӎ Ԉ ѿ Ȃ ԑ ԑ Ҭ̆ ԍ

ᵬҹ ץ ֟ Ⱶΐ ̆

Ԉ Ȃ ⱬӞ ꜚ ≠ ᵬ ᴰ ῒ ѿ

ҩ ҉ ⱬ ̆ ҉ Ԉ ῀ ̆ Ḡ ⱬ Ҍ ᷅

Ȃ ҉̆ ᵬ Ԉ ᴪ ⱴ Ȃ ԍ ̆

׆ Ԉ ̂ ῒ ̃ ȁⱴ ᵝ׆ Ḇᶏ ẁ ל

ѿ ⱴ▲̆ץ ᵬ Ԉᴨל Ԉᾛ ῤ҈ҩ № ̕

̆ ץ ⱴ ҹ ץ̆ ꜚ Ȃ 
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Transmissive Exclusionary Strategies in Platform Cross-Border 
Competition：Focus on Theory of Competitive Harm Due to 

Leveraging 

 
XU Zhiren 

 
Abstract: In the digital platform market shaped by the network effect, the positive network 

effect not only allows the value of digital products or services to form positive feedback with the 

number of users, but also increases the return of platforms from economies of scale and scope. On 

the one hand, this drives platforms to enter multiple neighboring markets through external expansion 

and cross-border competition, develop and integrate multi-product and service ecosystems, and 

compete in multiple dimensions such as data, innovation, and technology. On the other hand, 

cross-border competition leads to conflicts of interest between the platform’s own business and 

the incumbent. Digital platforms have an incentive to adopt exclusionary strategies to extend 

their market power across market boundaries, to exclude competitors (offensive leverage) 

and/or to maintain dominant positions in their core markets (defensive leverage), in order to 

make network effects in favor of themselves and against competitors. Digital platform markets 

are markets driven by innovation and dynamic competition. The anti-competitive effects and 

positive welfare effects of leverage behavior are often blurred compared to traditional markets. 

Coupled with the fact that leverage behavior affects multiple markets at the same time, the lack of 

clarity in the analytical criteria of the theory of competitive harm due to leverage can easily lead to 

systematic under-enforcement of antitrust, or over-enforcement. To this end, the paper suggests 

analyzing competitive harm in terms of increasing the cost of achieving network effects for 

competitors, further consolidating existing market dominance, and whether the competitive 

advantage conveyed by leverage is consistent with the competition on the merits. 

Keywords: Digital Platforms; Leveraging; Cross-Border Competition; Exclusionary Abuse; 

Theory of Competitive Harm 
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