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摘 要：债券投资者在发行人重整程序中自愿选择“债转股”的，无论是否在重整中实

现全部的债权清偿，“债转股”实施完毕后，投资者面对发行人已不存在法律意义上的损失，

投资者无权追究重整后发行人的证券虚假陈述赔偿责任。因重整与证券监管的价值目标相

异，重整文书认定的情况不宜直接作为认定发行人虚假陈述的证据。发行人虚假陈述的认定，

须经过“重大性”标准的审视。债券投资者根据公允的转股价格核定未在重整中实现全部债

权清偿的，有权向第三人担保人请求清偿，或者主张“看门人”承担相对独立的虚假陈述责

任。发行人重整程序启动后计算的利息，以及违约债券引发的逾期利息、违约金、实现债权

的合理费用等在“看门人”的赔偿责任范围内。 
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一、问题的提出 

ҹ ѿ Ḡ ̆ ├ ̆ Ҍ ├ Ẋ ᴋ └ ̆

├ Ẋ ᷅ Ԋ ễ Ӟ ῀ԅ Ȃ ̆2022 ῃ 2023

҉ ῃ̆ ῍ Ẋ ᴋ ᴆ 3.5 ҆ᴆ̆ ễ 350 ᵩַᾝȂ
Ȑ1ȑ ├

ֲ Ẋ ᴋ̆ ҍ ֟ ῏ Ȃ ̆Ὲ ├ Ҭ

Ẋ ף≢ ֲ ̆Ὲ ҳ ᴪᶏῒ ῀ṽⱵ ῀ ֟

̆ ҙ ᴍ Ὲ ├ Ẋ ̂Ҋ ľ ҙ Ŀ̃ ԍ ├ Ẋ

֟ ῖ ᶛȂ ҙ Ҧ ṽⱵ ễ ⱬ ꜚԅ ֟ ̆ 2021 11

26 қ Ҭ ֲ ‰ ҙ ⅞ ῒ̆ Ḡ ֟ṽ 50

҆ᾝץҊ №ԇץ ễ̆ ԍ 50 ҆ᾝ҉ץ № ṽ ȁḤ ⅞ ễ

                                                        
̵ᵬ ̷׃ ̆שּׂ ̆ ֤֜ ◐ ̕ ̆ ֤ Ὲ ԊⱵ ᴩֲȂ 

̵ ̷Ҭ ҙⱵ Ғ ̂ ‰ ̔2021RCW120 Ȃ̃ 

Ȑ1ȑȇ ῤ ֜ ҹ Ԋ Ȉ̆ 2023 9 18 ̆https://www.sohu.com/a/721391154_ 

114986Ȃ 
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̆ᵖ ľ ҙ ĿҬ ⌠ ṽ ⅞Ҭ ⌠ῃ

ễҌ Ȃ ľ ҙ ĿҬ Ҭľṽ Ŀ ̆ ṽⱵֲ ├

Ẋ ᴋῬ ₮ ̆ᵖ ῏ Ȃ ӊ ̆ Ҭ

Ҭ ľṽ Ŀ ̆ ṽⱵֲ ├ Ẋ ᴋ ’̆

ῒ ṽⱵֲ ṽ├ Ҭ Ẋ ᴋȂ ҬḤḤ Ὲ ľַ ṽĿ ֲ

ַ ᴍ Ὲ ץ ├ Ẋ ̆ ֲ ԋ ∞‗ӥ

Ҭ ҹ̆ ᶏ ᴇ Ὲᾛ Ԉ ̆ᵖᶭ ȇҬ ֲ ῍ ᴑҙ ֟ Ȉ̂ Ҋ ȇᴑҙ

֟ Ȉ̃ 92 ̆ Һ ֲ Ẋ ᴋ ễ ṽ ̆ ֲ ֟

Ҭľṽ Ŀ ᵬҊῃ ễ ̆ ֲҍ ҌῬ ễӈⱵȂ
Ȑ2ȑ ᾝ

Ὲ ľ16 01 ṽ├Ŀ ֲ қ Ὲ ̂ ⱴҹ῍

ץ̃ ṽ├ Ҭ׃ ̆ ṽ├ ֲ ֟ ⅞ ⱳ ̆ӂ

Ҭ ľṽ Ŀ қ ⇔ Ὲ ≠ ̆ Һ ֲ

ҍҬ׃ ├ Ẋ ᴋȂ
Ȑ3ȑ 

Ҭ ṽⱵֲᵬҹṽ├ ֲ ̆ ṽⱵֲ ├ Ẋ ҹ

ȁ ‰ ῒ ֟ ꜚӊ╠̆ ṽⱵֲ ⅞ ̆ ֟

ӊ ̆ Ҭ ľṽ Ŀΐ ᵥ ⱬ̙ Ҭľṽ Ŀ ԍ

ṽⱵֲ ṽ├ Ẋ ᴋ ץ ễ ᵥ ̙ ̆ṽ├

ȁᴪ ԊⱵ ȁ ԊⱵ Ҭ׃ ̆ ľ ֲĿץ ҈ֲ Ḡֲ ṽ├

ֲ ֟ ӊ ̆ ׅ Ẋ ᴋ̆ ӊ̆ṽ├ ֲ ֟

Ҭ ľṽ Ŀ ԍľ ֲĿץ ҈ֲ Ḡֲ Ẋ ᴋ ᵥ ̙

Ȃ 

二、重整中“债转股”的效力 

ľṽ Ŀ ᵬҹ ᴑҙᾥ ṽⱵ ΐ̆ ṽⱵֲ ץ ֟

ҹ Ȃ
Ȑ4ȑ ṽ├ ֲ ֟ Ҭ ľṽ Ŀ̆ ԍṽ├

ֲȁ ҈ֲ Ḡֲȁ ├ ⱵҬ׃ Һᵣ ├ Ẋ ᴋ ԅᵥ

̆ ᾢ Ҭľṽ Ŀ ⱬ̆ ѿ ╠ ֟ Ҭ Ҍ ̆

҉ׅ ѿ Ԉ Ȃ 

                                                        
Ȑ2ȑ ֲ Ԋ∞‗ӥ̆̂ 2021̃ 2062 Ȃ 

Ȑ3ȑ ֤ Ԋ ӥ̆̂ 2021֤̃ 74 ∆ 389 ȁ̂ 2021֤̃ 74 ∆ 390 ȁ̂ 2021֤̃ 74 ∆ 391 ̕ ֤ ֲ

Ԋ ӥ̆̂ 2022֤̃ 30 Ȃ 

Ȑ4ȑ Karl Clowry, Debt-to-Equity Conversion in the UK and Europe, 7 European Company Law 51, 51 − 58 (2010). 
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（一）重整中“债转股”的生效要件 

2016 10 ₮ ȇ Ⱶ ῏ԍ ᵞᴑҙ ̂ ̔῏ԍ ṽ

Ȉ̃̂ Ȑ2016ȑ54 ̃ ԅ ṽ ̆ῒҌ ԍ

20 ҕ 90 ף ṽ Ȃ Ҭ ľṽ Ŀҹ ṽ ̆

ѿ ᶛ ṽ ֲ ֣ ṽ ҹ ṽⱵֲ ̆ ṽⱵֲᴑҙ ₮

ֲ ץ ṽ ѿ ṽ ễ Ȃ
Ȑ5ȑ Ӟ Ҭľṽ Ŀ

ᵬ Ȃ ̆ ṽ ֲ ̆ ֟ ₮ ӈⱵҍῒ Ὲ ṽ

ԑ ̆ Ҭľṽ Ŀ ᵬȂ
Ȑ6ȑ ᴑҙ ῀ ̆ễṽ ֟

ῒ ̆ ṽⱵֲᴑҙ ᴇṿ̆ ץ ᾟ ԍễṽ ṽⱵֲ ֟Ȃᵖҍῒזễ

ṽ ֟Ҍ ̆ ӊ ᴇṿΐ Ҍ ̆ ӈ҉ ľṽ Ŀ ễṽ

̆ ‗ԍ ᴑҙ ⱳ Ῥ Ȃ ľṽ Ŀᶏṽ ֲ ᴍ ҹṽⱵֲᴑ

ҙ қ̆ ≠ֲ ᵝ ӞḆᶏ ≠ֲ ԍ ҍṽⱵֲᴑҙ ᵬȁ

⅞ ΐ ԅ ̆ ꜚṽ ֲҍṽⱵֲ ≠ ῍ ᵣ̆ ≠ԍ ᴑҙ Ȃ
Ȑ7ȑ

ľST Ŀץ қ ᴑҙ ᶛҬ̆ ľṽ Ŀ ᵬ̆ῒ ễ

ԅ ᵬ Ȃ 

Ҭľṽ Ŀ ̆ ץ ₮ῒΐ ̆ ᵬҹ Ҭṽ

ễ ̆ ֟ Ҭ῏ԍṽ Ὲ ễ ̕ ṽץ ṽⱵֲᴑҙ₮

ҹ̆ Ὲ ȁ ├ ῏ԍ қ₮ ῏ ľ̆ṽ Ŀ Ӟץ Ὲ ҍ

қ ҹ Ȃ
Ȑ8ȑ ԍľṽ Ŀ ≠ֲ ֟ṽ ҹ ≠ ᵝⱷ ̆ғ

ᶏ ≠ֲ ⱴ ԅ ᴑҙ ҙ ̆ ̆ ≠ ҍ ⇔ ̆

֟ ᶭ ’Ҋ̆ ԅ ֟ ̆ ԍ ≠ֲ

≠ № ҹ̆Ҍ ⌠ ֟ Ҭṽ ֲᴪ ‗ ⱬ ̆ ľṽ Ŀ Ҭ

ᾟ№ ṽ ֲ ‗ ↕̆ ṽ ֲ ᶫῒז ṽ ễ ᶫץ Ȃ
Ȑ9ȑҌ

ľṽ Ŀ ṽ ֲׅ ץ ῒזṽ ễ ⅞ ׆̆ Ҍᴪ

ᵬ ץ ⅞ ‗ ≠ Ȃ ṽ ֲᴪ ‗

⅞ ̆ ṽ ֲ ῒҬ ľṽ Ŀ ̆↕Ҍ ‰ ⅞̆

                                                        
Ȑ5ȑ Ҭ ₮ ֲ Ҍ ̆ Ҭľṽ ĿҺ ҹң№ץ ᴑҙץ̔ Ὲ №

ṽ ֲ ṽ ₮ᴑҙץ̕ ֲ ľ Ŀ ᴍ ễṽ ṽ Ȃ ȇ̔ Ҭ ṽ Ȉ̆ ȇ Ȉ

2018 19 ̆ 81 Ȃ 

Ȑ6ȑ̵ ̷Francois-Xavier Lucas ȇ̔ ֟ Ҭ ṽ Ȉ̆ ȁ ̆ ȇ ҚȈ2019 1 ̆

153 Ȃ 

Ȑ7ȑ ȇ̔ľὅ ᴑҙĿ ֟ Ҭ ṽ Ḡ Ȉ̆ ȇ ҚȈ2017 1 ̆ 51 Ȃ 

Ȑ8ȑ ȇ̔ᴑҙ Ҭ ҙ ṽ Ȉ̆ ȇҬ ֲ Ȉ2017 2 ̆ 3 − 5 Ȃ 

Ȑ9ȑ ȇ̔Ῥ ֟ Ҭ ṽ ĺĺῚ Ȉ̆ ȇ Ȉ2018 12 ̆ 127 Ȃ 
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Ҭ֣ └ ‰ ⅞ ⱬӞ ⌠ └Ȃ ̆ Ҭ

ľṽ Ŀ֟ ⱬ ╠ ᴆҹṽ ֲ ‗ ץ̆ ῒז ṽ ễ ᶫ ̆

Ӟ ṽ Ҭ ӊӈȂ 

（二）“债转股”与重整债权清偿率的关系 

Ҭľṽ Ŀ №ӊ ṽ ễ ̆ ↕Ӟ Ҍᴪ ṽ ֲᶭ ȇᴑ

ҙ ֟ Ȉ 92 ̆ ⅞ ̆ ῃ ễ ṽ ҈ֲ Ḡֲ

Ȃᵖ ԍ ᵥ ľṽ Ŀ ṽ ễ ̆ ӎ ᶭ ̆ Ҭ

Ԉ Ȃ Ὲ ҍҬ ₮ Ḡ Ҭ̆ ҹ̆ ⅞Ҭ

ľṽ Ŀ Ҍ ҹῃ ễ̆ ᶭ ễ Ὲ ̆ ľ ễ =̂ ễ

¦ ᴇṿ °̃ ễ ṽ Ŀ̆ ᴇṿץ ᵀ ₮ΐ ᴇṿ ᵀ

ҹ‰̆ ṽ ֲ ῃ ễ ṽ № Ḡ ֲҺ ễ ᴋȂ
Ȑ10ȑ ҉

ҙ Ὲ ȁ҉ Ὲ Ҭ̆ ̆ ҹṽ ֲ

ṽ ⱳ ҹ ӊ ̆ṽ ֲҌ Ῥ ṽⱵֲ Ȃ
Ȑ11ȑ ̆ ⅞

ṽ ễ Ҍ ̆ Ὲᾛ ᴇṿ ṽ ễ ’ ҹ Ȃ ̆ṽⱵֲᴑҙ

ᴇṿ ꜚ ⌠ ̆ ṽⱵֲҦ ṽⱵ ễ ⱬ Ԋ ̆ ѿ ӈ

҉̆ῒ ᴇṿ ԍ ̆ᵖṛ ⱳ ̆ṽⱵֲ ᴇṿ ץ Ȃ
Ȑ12ȑ ̆

ᴇ ⌠ ⱳ ̆ ҹ ṽ ễ ┴ ѿ

ᴇ Ȃⱴӊ ҬṽⱵֲ Ὲץ ȁ֜ ̆ ӎῈ ȁ ᴇ



重整中“债转股”对证券虚假陈述责任的影响 

127 

ѿ ᴇ Ȃ ̆ ṽ ֲᴪ ‗ ⅞ ׅ̆

⅞Ҭ ľṽ Ŀ ̆ ѿ ╧ Ҍ ᴇ Ȃ Ҭľṽ Ŀ

ṽ ễ ̆ ᶭ Ὲᾛ ᴇ Ȃ 

（三）重整中“债转股”的效力分析 

ᾢ̆ Ҭľṽ Ŀӊ ⱬ ̆ Ҍ ‗ԍ ṽ ễ ȂҌ Ҭľṽ Ŀ

ԅ ֟ṽ ῃ ễ̆ṽ ֲ ԅ Ҭľṽ Ŀ ̆ ῒז

ṽ ̆ғ ľṽ Ŀ ⅞ ‰ ̆ṽⱵֲ ԍṽ

ֲ ҌῬ ꜚ╠ ṽⱵȂ ̆ɰ Ὲᾛ ᴇ ṽ ֲ ṽ ̆

Ӟ ΐ ṽⱵֲ ╠ ṽⱵӊ ⱬȂ ᶏṽⱵֲ ҹṽ ֲ ԅ Ḡ ̆

ṽ ֲ ԅ Ҭ ľṽ Ŀ ̆ῒ ԍ Ḡ ץ ṽⱵֲ ֟ Ҭ֣ ≢

Ӟ ҍ Ḡ ṽ ѿ Ȃ
Ȑ13ȑ Ҭľṽ Ŀ ѿ ⱬ̆ ῒᵬҹ ṽ

ễ ‗ ̆ ץ ễ ṽ ̆ Ḡṽ ̆Ӟ

ԅ ֟ Ḡ ṽ ȁ ᴨᾢṽ ṽ ̆ ṽ ễ ҍ ṽ

ễ ῏ Ȃ 

ῒ ̆ Ҭľṽ Ŀ ԍ ҈ֲ Ḡֲҍῒז ṽⱵֲ ⱬ̆↕ └ԍ Ҭ

ԅῈ ȁ ṽ ᵬȂṽ ֲ ԍ ⅞Ҭᾧ ҈ֲ Ḡֲ ῒז ṽⱵ

ֲӊ ᴋ ‗Ȃṽ ֲ ҈ֲ Ḡֲ ῒז ṽⱵֲ ԍ ≠

̆ ⅞Ҍ ᷅ ṽ ֲ ѿ ≠ֽ̆ ᶭ Ὲᾛ ᴇṿ ₮ṽ

’Ҋ̆ṽ ֲ ᵬ₮ ᾧṽⱵ Ȃ ↕̆ ᶏṽ ֲᴪ ≠ ῏

ֲ ‗ ᾧ ⅞ ̆ ⅞ ῤ ֞Ҍ ԇ

ץ ‰Ȃ ̆ ⅞ № ṽ ễ ̆ ҉ Ҍ ᴇ

Ԋ ӊ ̆ ԍ∞ Ҭľṽ Ŀ ᴇ Ὲᾛ ҍ ễ ̆ № ṽ ֲ №

҈ֲ Ḡֲ ῒז ṽⱵֲ ⱬ ̆ ӈȂ 

̆ ľṽ Ŀ ӊ ̆ ṽ ֲ֣ ṽ ễ ̆

⅞ ᶏ ֟ ῀ ֟ ̆ᶭ ȇᴑҙ ֟ Ȉ 93 ̆

ṽ ֲ ⅞ ̆ῒ ⅞ ễ Ȃ
Ȑ14ȑ╠ ̆ Ҭľṽ

Ŀΐ ṽ ễҍῈ ₮ ̆ ԍῈᾛ ᴇ ľṽ Ŀ ̆

Ὲ ῏ ṽ ֲ ᴍ қ ľ̆ṽ Ŀ ԍȇᴑҙ ֟ Ȉ

                                                        
Ȑ13ȑ Ḡṽ ֲ ṽⱵֲ ֟ ׅ̆ ᶭץ ֟ ῏ Ḡ ֣ ≢ᴨᾢ ễ ̆ Ҍ

Ḡṽ ֲ Ḡṽ ҹ ̆ Ҍ Ḡ ’Ҋ̆ Ḡ ᴇṿҌ ῃ ṽ ̆ Ḡ

ҍ ҹ ̆ Ḡ ᴇṿҌᶃ̆ № Ҭ Ḡ ᴇṿᴪ ⌠ ̆ ԍ ̆

ᴑҙ ≠ ̆ Ḡṽ ֲ ᵬ₮ ľṽ Ŀ Ȃ 

Ȑ14ȑ ӈ ȇ̔ └ ‰ ↕ ṽ Ҭ └ Ȉ̆ ȇҬ Ȉ2020 5 ̆ 106 Ȃ 
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Ҭ ֟ ҍԊ Ҍ ̆↕ Ȃΐᵣ ̔ ѿ̆׆

̆ ֲ ῏ṽ├ּת ӥҬ ṽ├ ╠ ֟ ’ ̆

Ⱶ ’̆ ֟

‰ ṽ├ ̆ңᴍ ‰ Ҍѿ ̆Ҍ ᵬ № Ȃ ԋ̆

ֲ ṽ├ תּ ӥ ᴆҬ ֟ ̆ҍ ᴑҙ

֟ ȁ ‰ ҍ Ҍ ̆ Ҍ ֟ ҍ

₮ ֟ Ҍΐ Ȃ ҈̆ ֲ ֟ Ҭ ⌠ ֟

└̆ Ҭ ᴑҙ ֟ҍ ṽ ’̆ Ҍᴪ ֲ ≠ ’ ̆ ̆

Ҍ ᶭ ӥҬ Ḥ ̆Һ ֲ ṽ├ ≠ Ẋ Ȃ 

ῒ ̆ ᵬ₮ ῏ ᴑҙ ӥ̆ѿ ᴪ ᴑҙӊ

ֲֲ ȁ ֲ ṽ├ Ҭ ף ’ԇץ Ȃ ̆

ӥҬ ₮῏ ᴑҙӊ └ֲ ѿ ̆ ֟ ṽ ṽⱵ

№ № ̆ṽ├ Ҍ ץ ֲ

Ὲ ҺᵣҌ Ẋ ҹȂ 

ΐᵣ ԍ̔ ѿ̆ ֲ Ҭᵬ₮ ӥ̆ ῏׆ ᴑҙ

ֲҍ ῏Ὲ ֲ ̆ Ҭ̆ҹ ᾧ ῏ ᴑ

ҙ ṽ ֲῈ ễ ᵣ ̆ҍῈ

Ҭ ԍῈ ’Ҋ ҩ ֲ ‰ ⱳ

̆ ԍḠ ṽ ֲӊ≠ Ȃ ֟ Ҭ ӂ׆ ᵣ҉

ῤҩᵣᴑҙ ֲ ̆ ῃ Ḡ ῏ᴑҙṽ ֲ ≠ ̆ῒ ԍῃᵣ ֟ṽ ֲ Ὲ

ễȂ ң ҍ ├ ҉ Ẋ ҹӊ Ḡץ└ ῃӊⱳ

ῃҌ ̆ Ḡ ≠ ҍҺᵣ ᴧ ≢Ȃ ԍҌ ᵬ₮ ֲҍῒזῈ ֲ

Ҍΐ Ȃ ֟ Ҭ̆ ≢῏ ῏ ᴑҙӊ

ֲ ץ ֟ № ̆ Ҍ ԍ қ Ὲ ֲ ҹ № ̆Ӟ ֟

Ҍ῏ ӊҺᵣ̆ ҍῈ ҉ ֲ ≢῏ Һᵣ ᴆ ῃҌ Ȃ
Ȑ17ȑ ԋ̆

ֲ ṽ├ּת ӥ Ả ֜ ̆ᶭ ȇҬ ֲ ῍ ├ Ȉ̂ Ҋ ȇ ├

Ȉ̃ 79 ȁ 80 ̆ ֲ ԍḠ ῒֲ ̆ Ḥ └

№ҹ └ └ ҍҌ ҳ └
Ȑ18ȑ̆ ֲ Ḥ

ᴆҬ ῏Ḥ ̆ ԍ ῏ ’ Ӟ Ҍ ̆ῒҍ

ᵬ₮ ֲֲ ∞ ҍᶭ Ҍ ̆

                                                        
Ȑ17ȑ ῐ ȇ̔ľ ֲ ∞Ŀӊ ⱬ ĺĺľ ֲ ∞Ŀ ΐ ⱬ̙Ȉ̆ ȇ֜ Ȉ2023 5 ̆

26 Ȃ 

Ȑ18ȑ Һ ȇ̔ ├ Ȉ̆ ₮ 2020 ̆ 343 − 344 Ȃ 
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Ҭ ῏ ᴑҙֲ ῒ̆ ῃᵣ ֟ṽ Ὲ ễ Ҍ ԍ

ֲ ╠ Ḥ ӈⱵ ̆ ₮ ֲ ԅṽ├ ֲ

Ȃ ҈̆ṛ Ҭ ֲ ף ’̆ ׅ ѿ ῒז

ף ץ̆ ף ̆ ∞ ף ṽ├֜

ֲ └ֲ Ȃ ӥֽ ԅ ꜚ ̆ ṽⱵֲҹԅ

ᵬ ף ̆ ’ҍ ֲ ├ Ẋ Ҍΐ ֜ ῏ ̆Ҍ

ҹ ֲ Ẋ ᴋ Ȃ 

（二）证券虚假陈述责任构成的“重大性”要件判断 

ľ Ŀ Ḥ ᴆ̆ ѿ Ẋ Ḥ Ҍ ȁҌῃ Ḥ ̆

ľ Ŀ ᴆῤ ̆ ῏Һᵣ ├ Ẋ ᴋȂ ├

ԍľ Ŀ ̆ ԍ ֜ ῏ ⱳ Ȃף
Ȑ19ȑľ ΐ

Ẋ Ḥ ΐ ̆Ҍΐ ļ Ẋ Ľ̆ ├ Ẋ ӈ҉

᷅ ҹȂĿ
Ȑ20ȑ ȇ ֲ ῏ԍ ├ Ẋ ᷅ Ԋ ễ ᴆ Ȉ

̂ Ȑ2022ȑ2 ̆Ҋ ȇ Ẋ Ȉ̃ ̆ ȇ ├ Ȉ 81 ȁ 85

∞ ԍľ ԊᴆĿȂ ȇ̆ Ẋ Ȉ 10 ԅ ├ Ẋ

ῤ ΐ ‰ҹ̔ѿ Ẋ ῤ ԍȇ ├ Ȉ 80 2 81 2

Ԋᴆ̕ԋ Ẋ ῤ ԍ └ ᴆҬ

Ԋᴆ Ԋ ̕҈ Ẋ ȁ ῏ ├ ֜ ᴇ ֜

֟ Ȃ ̆ ├ Ḥ ľ Ŀ ԅ ‰̆

ᵖῒҬӞ Һ ᴇ Ȃѿ Ḥ ᶏ ├ᴇ ▲ ꜚ̆

ԍ Ḥ ԍѿ ԅ ̆ ⌠ѿ ‗ ҍ

ҹȂ
Ȑ21ȑ 

∞ ľ Ŀ ‰Ҭ̆ ҈ ľ֜ ᴇ ֜ Ŀӊ ‰ ΐ ѿ

Ҍ ̆ ԍ ҩ Ҭΐᵣ Ȃṛ Ẋ ễ Ҭ̆ ֲ ֜

ץ Ẋ ῏ ├֜ ᴇ ֜ ̆ғ ῒזľ

Ŀ ‰ ’ֲ̆ Ẋ ῤ Ҍΐ ̆ ₮ ֲҌ Ẋ

ᴋ Ȃ ╠ ̆ ȇῃ ṽ├ ᴆ ᴪ Ȉ̂ Ȑ2020ȑ

185 ̆Ҋ ȇṽ├ ᴪ Ȉ̃ 22 ȇ Ẋ Ȉ 10 ̆ ҽ ᴋ

                                                        
Ȑ19ȑ ȇ̔ └Ȉ̆ ȇ Ȉ2020 2 ̆ 11 Ȃ 

Ȑ20ȑ ȁ ȇ̔ ├ Ẋ ᷅ ᴆҬ׃ Ԋ ᴋ ҍ ĺĺ ԍ ∞ № Ȉ̆ ȇ Ȉ

2023 2 ̆ 94 Ȃ 

Ȑ21ȑ ȇ̔Ḥ Ҋ ҍ └ ѿᵣ Ȉ̆ ȇҬ Ȉ2023 5 ̆ 1325 Ȃ 
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ṕ ’Ҋ̆ ᵬҹ ṽ├ Ẋ ҹ ҽ ᴋȂ
Ȑ22ȑ

̆ṽ├ ץ Ẋ ľ Ŀľ Ŀľ ‰ Ŀ ֜ ᴇ ҍ֜

ֲ Ẋ ҹ ľ Ŀ̆ ῒҬ̆ ץ ├ ῏₮ΐ ₱ ‗

ҍ Ҭ ṽ ֲῈ ῏ ֲ Ԋ Ҭ ᵬҹľ ĿȂṛ ֲ

ҽ ӊ╠̆ ṽ├ Ả ֜ ↕̆ ֲ Ԋ ץ ľ

ĿȂ 

（三）“债转股”后债券投资者的损失认定 

ȇṽ├ ᴪ Ȉ 21 ԅṽ├ ֲ ễט ̆ṽ├ ֲ֣

Һץ ≠ ⌠ ȁ ≠ ȁ ȁ ṽ Ȃ

ȇṽ├ ᴪ Ȉ 22 ̆ ṽ├ Ẋ ̆ ₮ṽ├̆ץ

ӯ῀ṽ├ⱴ ᴇҍ ₮ṽ├ ⱴ ᴇ ̕ ṽ├̆ ľṽ

├ Ŀ ȂῒҬ̆ץľṽ├ Ŀ ԅ ᴋ ̆ҍ

ᵬҹ ᷅ ᴋ ├ Ẋ ᴋ ᷅ Ȃȇ Ẋ Ȉ 25

26 ↕ ᷅ ᴋ ᵬ₮ԅ ̆ Ẋ ᷅ ᴋ ᴆ ҹ

Ẋ ҹ ̆ ῒᵳ ̆ ├ Ẋ

ҍ ‰ ׆̆ ᾧԅ Һ ├ Ẋ

ễ ̆ ≠ԍ ̆ ꜚṽ├ Ȃ 

̆ ṽ├ ̆ᵬҹ҉ Ὲ ṽ├ ֲ ├֜ Ҭ ᴇ Ὲ

֜ ̆ҍ ֲֽ Ҋ ᴇ ṽ├ ̆ ԍ ӈⱵ

≢Ȃ ╠ Ὲᴧ ≢ ӈⱵ̆ ԍṽ

תּ├ ӥ ṽ├ Ḥ ῏ ᴆҬ Ⱶ ȁ Ḡ ȁ ꜚ ṽ

ץ ף ֲ ̆ Ȃ ȇ ├ Ȉ

89 ⅞№ҹ Ғҙ ԋ̆ ȁҒҙ ⱬ

≢Ȃȇ ├ Ⱳ Ȉ̂ 2022 ḱ ̃ 7 2 ̆

Ḥ ȁ ȁ ֣ ≢Ḡ ̕ 8 1 1 ̆ ῏

‰ ҹҒҙ Ȃ ̆ ҍҒҙ

ӈⱵӞ №Ȃṛ ԍ ӈⱵ ̆ ̆

῀ ṽ├╠ ‗ ̆ Ӟ ѿ ̆

                                                        
Ȑ22ȑ ├ ֲȁ ├ Ⱶ Һᵣ ῒ ├ Ẋ ᴋ Ԋ ̆ ├ Ӟ ├

ꜚҬ̆ ԍ ῏Һᵣ ԅ ├ Ẋ ҹ̆ ᴋԇץ ̆ᵖ ῏ҍ ῏ ԍľ Ŀ

Ẋ ‰ ֓ ≢Ȃ ῏Һ ׆ Ὲ ̆ ῏Һᵣ Ḥ ҹ ҹ̆

ҹ῏ ├ᴇ ꜚ ’̕ ῏ ᷅ ᴋ ׆̆ ῏ ̆Ὶ ├ᴇ ꜚҍ

‗ ’Ȃ ȇ̔ῃ Ύ└ Ҋ ├ Ẋ ľ Ŀ ᴆ ĺĺץ 462 ᴍ ∞ ӥ 45 ᴍ ‗ ҹ№

Ȉ̆ ȇ Ȉ2023 8 ̆ 149 − 150 Ȃ 
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ֲҺ ├ Ẋ ᴋ ԇץѿ ̕Ҍ ᶭ ԍҌΐ Ғҙ

├№ ⱬ Ҭ ľ Ḥ Ŀ ↕̆ ҍ Ẋ ӊ ῏ Ȃ
Ȑ23ȑ 

҉ץ ֲ ṽⱵ ễ ⱬ Ҋ ҍ ̆ᵖ ֲ

֟ ꜚҍľṽ Ŀ ̆ ҉ ԅṽ├ ֲ

‰Ȃṛ ṽ├ ֲ Ҭ ľṽ Ŀ̆ ғ ҍ

Ⱳ ῏ ̆ ᴇ ֞ ̆↕ṽ├ ᾫ

ט ῏ṽ├ ֲ Ҭ ľṽ Ŀ ⌠ ễ̆ ᶏ ᴇṿ ῃ

╠ ֟ṽ ̆ᵖ ṽ ⅞ ̆ ץ ṽ

ṽ ễ̆Ҍ ӈ҉ ̆ᶭ ȇṽ├ ᴪ Ȉ

ץ ȇ Ẋ Ȉ ῏ Ӟ ҌῬΐ Һ ├ Ẋ ᴋ Ȃ ֲ

ӊ ̆ ᴇṿ ꜚ̆ ԍ ҹ қ ᴍ ᵬҹ Һᵣ

ҙ ̆ Ҍ ֲ Ҭ ľṽ Ŀ ץ ҍ ֟

ṽ Ẋ ᷅ ễ ṽ ̆ ֣

̆ῒ ҉ ѿ ӈ҉ ṽ ễҺ ̆ ֲ ҌῬ

Һ ├ Ẋ ῏ ễ ᴋȂ ӊ̆ ҬῈ ȁ ľṽ Ŀ̆

ễṽ ῤ ԅ ̆Ҍ Ῥᶭ ├ ̆Ӟ ҌῬ

├ Ẋ Ȃ 

四、重整中“债转股”对发行人之外的其他主体责任的影响 

ᶏ ῏ ץ ṽ├ ֲ ├ Ẋ ᴋ̆ᵖᵄ ΐ ᴆ Ҭ

ľṽ Ŀ ̆ṽ├ ֲҌ Ῥΐ ӈ҉ ̆ Ҭ

ľṽ Ŀ ⱬᶏ Ȃp ṽ├ ԍ ֲ ҈ֲ Ḡֲץ ṽ├ Ҭ׃

Ҍ ‰̆ṽ├ ֲ Ҭľṽ Ŀ ҍҬ׃ Ẋ

ᴋ̆ץ ҈ֲ Ḡֲ ᴋӊ ⱬ ≢̆ ԍҌ ᴋ ≢ Ȃ

҈ֲ Ḡֲ ᴋ Ҍ ├ Ẋ ᴋ̆ᵖ ҍṽ├ ֲ Ẋ ᴋ ῒ

℗῏ ̆ԋ ̆ Ғ ԇץ Ȃ 

（一）第三人担保人承担的担保债务范围 

҈ֲ ḠֲҺ ꜚ ṽ ≠ Ȃ ȇᴑҙ ֟ Ȉ 92

̆ ֲ ‰ ⅞̆ ῃᵣṽ ֲ ⱬ̆ᵖṽ ֲ ҈ֲ

Ḡֲ֣ ≠Ҍ ⅞ Ȃ ԍȇᴑҙ ֟ Ȉ 46 ≠ ṽ ֟

Ả ̆ ץ ԍ ҈ֲ Ḡֲ Ḡ ᴋ̆ ȇҬ ֲ ῍

                                                        
Ȑ23ȑ ֲ Ԋ∞‗ӥ̆̂ 2019̃ 1414 Ȃ 
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Ḡֲҹ Ḡ ᴋ ̆Ҧ ⅞ ṽⱵֲ ễ ≠̆ ԍ ҈ֲ

Ḡֲ Ḡ Ȃ ⌠ ῏ ֟ Ҭῃ ễ

ṽ ҍ ֟ ≠ Ȃ
Ȑ27ȑ ̆ṛ ֟ ⅞ ԅṽ ֲ ȁ

ᴇ ῃ ṽ ᵬ̆ ṽ ֲ ԍ ṽ├ ֣ ṽ ץ ֟

ꜚ ≠ ⌠ԅῃ ễ̆ ṽ ֲ ҌῬΐ ӈ҉ ̆ῒҌֽҌ

҈ֲ ḠֲҺ ṽ├ ֲ Ҭ ῃ ễ ṽ ̆Ӟ ҈ֲ ḠֲҺ

֟ ṽ ≠ Ȃᵖ ṽ ֲֽ ԅ №ṽ ̆

ῒᵩṽ ᶛ ễ̆ ῃ ễ ṽ ̆ ῀ ҈ֲ Ḡֲ

Ḡ ᴋ Ȃ ԍ ṽ├ ễטᶏṽ ֲ֣ ≠ ȁ ȁ ṽ

ṽ ̆ᶭ ҽ ץ ↕̆ῒ ‰ ԍ ҈ֲ Ḡֲ Ḡṽ ֟

ꜚ Ả ↕ ̆ ⌠ Ḡ Һṽ ׆ └̆ ҈ֲ Ḡֲҍ

ṽⱵֲ ṽⱵֲ ҌῬ ṽ├ ≠ ȁ ȁ ṽ

ễ ᴋȂ 

（二）“看门人”承担的连带虚假陈述责任范围 

ṽ├ ᶭ ᶭ ᾟ№Ḥ Ҭ̆ṽ├ ȁᴪ ԊⱵ ȁ ԊⱵ

ҍ ֟ ᵀȁ Ḥ ├ ⱵҬ׃ ᾟ ľ ֲĿ Ȃ
Ȑ28ȑ ԍľ ֲĿ ץ

≠ ҍῒ ԍ ľ Ŀ ̆ ῒץ ҹҤ ᴋ ̆

ľ ֲĿȂ ľ̆ ֲĿ ├ Ẋ Ҭ ԍ ֲ ᴋ

᷅ ᴋ
Ȑ29ȑ̆ᶭ ȇ ├ Ȉ 85 ̆ῒ ↕ΐᵣ ҹ ᴋȂ ̆

ľ ֲĿ ᴋҍ ֲ ᴋӞ ѿ ῏ ̆ ľ̆ ֲĿ ץ Һ ֲ ᶫ ῏

Ẋғ ץ ≢ ᾧ ⁞ ᴋ Ȃ ֲ Ҭľṽ Ŀᶭ

̆ṽ ֲ ֲҌῬΐ ӈ҉ ̆ ṽ ֲ ľ ֲĿҺ

ֲ Ҭῃ ễ ṽ ֟ ꜚ ≠ № ̙ ṿ ѿ

Ȃľ ֲĿ Ẋ ᴋ ѿ ᷅ ễ ᴋ̆ῒҍ ҈ֲ Ḡֲ Ḡ ᴋ

                                                        
Ȑ27ȑ ֲ Ԋ ӥ̆̂ 2022̃ 60 Ȃ ̆ Ḡ ṽ ễ ῃ ҍῃ ̆ ῒ ╝

ṽⱵֲ ֟ ṽ ֲ ҈ֲҹṽⱵֲ ṽⱵ ᶫ Ḡ ῒ̆ ṽ ֲ Ḡ ֲ Ḡ ṽⱵֲ

Ḡ ΐᴨלȂ 

Ȑ28ȑľ ֲĿҺ ֓ҹԅḠ ̆ ץ ҙ ҹ ֟ ᶫ ֟ ᶫ Ḡ Ҭ׃ ̆ῒ ҹ

Ҭ ֜ ̂repeat players̃̆ Ӟ ľ ֲĿ ԍ Ḡ Ȃ ̵ ̷ ¥C. ȇ̔ ֲ

└̔ Ҭ׃ҍῈ Ȉ̆ ȁ ̆ ֤ ₮ 2011 ̆ 3 Ȃ 

Ȑ29ȑ ├ Ⱶ Ẋ ҹ ̆ ץ ᵣ ҹľᵬҹĿ ľҌᵬҹĿȂ ├ Ẋ ̆ ľ

Ԋ ȁ Ŀ ᵬҹ ҹ̆Ӟ ľ Ḥ Ŀ ľ ֲ Ẋ ҹĿ Ҍᵬҹ ҹ̆

Ҍ ῒ Ẋ ᴋ Ȃ ȁ ȇ̔ ├ Ẋ ᷅ ᴆҬ׃ Ԋ ᴋ ҍ ĺĺ ԍ ∞

№ Ȉ̆ ȇ Ȉ2023 2 ̆ 94 Ȃ 
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Ҍ ̆ ֲ Ҭľṽ Ŀ ԋ ⱬ Ҍ Ȃ
Ȑ30ȑľ ֲĿ ӊ

Ẋ ᴋ ҹ ↕ ѿ ᷅ ᴋ̆ᵖ ҈ֲ Ḡ ᴋҹҌ

Ḡֲ ᴋȂ ľ ֲĿ ᴋ ң ẁ ̆ ľץ ֲĿ

ҹҬ ̆ Ὲ ľ ֲĿ ᴋ ᵣ ̆↕Ҍᴪ₮ ҌῈᾛ Ȃ 

Ҭ ῏ ӥ ṽⱵֲ ṽ├ Ḥ Ҭ ’̆ ԍ

ľ ֲĿ ├ Ẋ ᴋ ⱬҌ ̆ԋ ῏ Ҍ ׅ̆ ľ ֲĿ

₮ΐ ᴆҬ ∞ ῒ Ẋ Ȃṛ ľ ֲĿ

Ẋ ᴋ̆ ֲ ᴋ Ҭľṽ Ŀ ̆ᵖľ ֲĿҌ Һ

ṽ ֲ ̆ῒ Һ ԍץҊ҈ҩ Ȃ 

ѿ̆ ‰ ⅞ֽ ṽⱵֲ ֟ ṽⱵ ⱬ̆ Ҭ ľṽ

Ŀ ҉ ṽ ῃ ễ ’Ҋ̆ Ẋ ᴋ ľ ֲĿᵬҹ ֲ

ṽⱵֲ̆ҍ ҈ֲ Ḡֲѿ ṽ ֲ ễ ṽ ễ ᴋ̆ ╧ ֲ ֟

ӊ ȇ Ẋ Ȉ ῏ ₮ ṽ├ ҍ ̆

⁞ ṽ├ ֲ Ҭ ľṽ Ŀ ṽ ễ Ȃ 

ԋ̆ ᶏ Ҭ ľṽ Ŀ ԅṽ ҉ №ӊ ễ̆ᵖ

҈ֲ Ḡֲӊ ῒז ṽⱵֲ ֣ץ ֟ ꜚ Ả ṽⱵ ̆

ғῒז Ḡ ṽⱵӞҌ Ḡ ׆ ̆֞ ҈ֲ Ḡ ↕

ᶭ Ȃ ̆ᵬҹ ֲ ṽⱵֲ ľ ֲĿ ꜚ ≠ ץ̆

ṽ├ ≠ ȁ ȁ ṽ ễ ᴋȂ 
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ѿ ᶏ ’̆ № ễ ľ ֲĿ ̆Ḡ

ӈ҉ Ȃ ̆ᵬҹ ֲ ṽⱵֲ ľ ֲĿ ꜚ ≠

ץ̆ ṽ├ ≠ ȁ ȁ ṽ ễ ᴋȂ ṽ ֲ

ԍ ֲ ’Ҋ̆ ῤ ҈ֲ Ḡֲҍľ ֲĿ ₮

ҹ Ȃ ̆ ᴋ ҺᵣҌ ̆ᵖ ľ ֲĿ

Ẋ ᴋ ̆ ⌠ Ҭľṽ Ŀӊễṽ ⱬ Ȃ 

五、结语 

Ҭľṽ Ŀ ᴆ ṽ ֲ ‗ ץ̆ ῒז ṽ ễ ᶫ Ȃ

╠ Ҋ̆ ῒז ṽ ̆ ⅞ ̆ ֲ ᾧ ╠ ԍṽ

ֲ ṽⱵ̆ Ҍ ṽ ֲ ľṽ Ŀ ԅ №ӊ ṽ ễ Ȃ ľṽ Ŀ

ṽ ễ ᶭ Ὲᾛ ᴇ ̆ ṽ ֲ ҈ֲ ḠֲҺ

ῒ Ḡ ᴋ ΐ ӈȂ Ҭľṽ Ŀ ֲ ├ Ẋ ̆

ֲ Ҭ ᴑҙ ֟ҍ ṽ ’ ֲ Ḥ ӥҬᵬ₮

̆ῒҍ ├ Ẋ ҍ Ḡ ᴇṿ Ҍ ̆

ӥҬ ’Ҍ ᵬҹ ֲ Ẋ Ȃ Ẋ ȁ

Ҍᴪ ṽ├ ֜ ᴇ ֜ ֟ ̆↕ ֲ Ԋ Ҍ

├ Ẋ ľ ĿȂ ᶏṽ├ ֲ Ẋ ᴋ ⌠ᾟ ̆ᵖ

ֲ Ҭ ľṽ Ŀ ̆ṽ├ ԍ ֲҌῬΐ ӈ҉ ̆ᵖ

ֲ Ҭ ῃ ễ ṽ ҈ֲ ḠֲҺ ̆ ҈ֲ Ḡֲ Ḡ

ᴋҌ Ẋ Ҭ ṽ Ҋ ṽ ễ≠ Ȃ ľ ֲĿ

├ Ẋ ᴋ ̆ ҍ ֲ Ẋ ᴋҍ ҈ֲ Ḡֲ Ḡ ᴋ №̆

ֲ Ҭľṽ Ŀӊ ׅ̆ ꜚ ≠ ץ̆ ṽ├

≠ ȁ ȁ ṽ ễ ᴋȂ 

 

The Influence of “Debt-to-Equity Swap” in Reorganization on 
the Liability of Misrepresentation on Securities Market 

 

FAN Zhiyong TANG Xiaoqing 
 

Abstract: If a bond investor voluntarily chooses “debt-to-equity swap” in the issuer’s 

reorganization procedure, regardless of whether all creditor’s rights are satisfied in the 
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reorganization, after the implementation of “debt-to-equity swap”, the investor has no legal loss 

from the issuer, and the investor has no right to pursue the liability of misrepresentation on 

securities market after the reorganization. Because the value objectives of reorganization and 

securities supervision are different, the circumstances identified in reorganization documents 

should not be directly used as evidence to identify the issuer’s misrepresentation. The 

determination of the issuer’s misrepresentation is subject to the examination of the “material” 

standard. When the bond investor, according to the fair share transfer price, has not realized the 

100% debt repayment in the reorganization, he has the right to request the third guarantor for 

repayment, or claims that the “gatekeeper” bears the relatively independent responsibility for 

misrepresentation. The interest calculated after the issuer’s reorganization procedure is started, as 

well as the overdue interest caused by the defaulted bond, liquidated damages, and reasonable 

expenses for realizing the creditor’s rights are within the scope of the gatekeeper’s liability. 

Keywords: Reorganization Plan; Debt-to-Equity Swap; Misrepresentation on Securities 

Market; Loss; Gatekeeper 

 

 
（责任编辑：王乐兵  汪友年） 

 


