
3üBe"��¸@ñ@ç�� �������� �¡0Y �� �L  

������  

 

 

C��{1u)Ú�Ž��	úAü�"�¸�•�Ö>•�ø�Û�š	ž�X�ÎCÃ�X ��
 

�†3Ï�³  
 

 

�,�� ?U�Ö�¯�‚�±�'Bq�Ô0Î)3�çAU�{���ö+±	%"�=î�Q�4�ó�\�Ì�²?��à+±K�MÅ�!"��¸��L->®

�B�)	¹�ðE�	����çAU�{���öU‘�
�Ñ�����ç+±���(U‘�ŒL->®$í�Þ	����ç�r�3Dý*U7�*^=îFü�p�!



Bq�Ô0Î)3�ç�\	SAU�{���öUŸ=î�Q�4�ó�÷�±�'C��±  

������  

�~	��ù,´
(#�>ñ�T�7�ö�¦"Ñ�9�…�0�Ä 2023�¤ 1 �8
��0,´�˜-#�L’H�=½�Ñ�T���Œ�JAÞ�jB3H�=½
(#�

�>H�=½-�1Ñ	•
<	úF�	ÏH�=½�J�Ñ�ÎCX �Ò3�Ó�È�vH�=½-�1Ñ?ô�I�¦�=1y
<�¾H�=½
(#�>ñ�T�7�ö�Ä�²�…�´

�*Ct�×1Ñ*6�êBX�~	��ù,´
(#�>ñ�T�7�ö�È�Í'f�_�ÎD%�]�Ï�µ@��ã,´L�NÈ�Ä  

F��¤NÁ4q�*)à,´�ÅCt��(6M'��	ú�ÅCt655$�s�»�& �Ò4�Ó�È�¯�ÇBX�~	��ù
(#�>ñ�T�7�ö,´�´�*�"4ÿ

F�X-9-›�Ä
(#�>ñ�T�7�ö,´�>� 7-�O�¯�Ç�ÅCt65
¼Ct�×1Ñ*6�ê�’�@
8*6N´�O�È�9�Ù�¾�¹AÞ,´*6�W

@��ã�Ä
(#�>ñ�T�7�ö,´5j�a�F Q2ú�È�I�é�C�¯�Ç�ÅCt655$�s�»�&MŽ*6�W	F�È
4�éB�.FJE÷MŽ#��»

FD� �́�@��Ë�� �Ä6<�D�È>ñ�T�7�ö�=�0�È�J�)
(#��œ���ËFP�@�•�ã�È�•
�7-�¯�Ç�ÅCt65�>Ct�×1Ñ*6�ê

�{L$�Lî�����+6<�ÿ�A
8�Œ�È�ÿ�•/n�J��6��
8�Œ6<8$4q9“,´0;�Ö�Ä  

-��}�È�A-�–65�"�)BX�~	��ù
(#�>ñ�T�7�ö�0�…�¶-(�£.D0¦�È�v.D0¦�•�ˆX�>�n,´!P5j�{�4�Ä

�0�_-�µ�–65�×Gý�)5¾-���ˆ
��ˆ�ê,´BX�~�ÅCt�ê?ô�IF�>|�û4ý
¼�*AÞ0+�=�È�F�k�P�É���ˆ#��Ê

�ÉAñ�h#��ÊXCt1ÑN¶��,´�™�PF2+X�È�v+a�¾�A-,´���ˆ�k?±�_:U�J���ˆ�ÈLö
8���ˆAÑ�B�\CX�:�Ž�¾

/ñ	��*H��ÈF2+XBX�~�ÅCt�ê?ô�I,´-(�Ä�*AÞ�ˆX�•���È6<�É���ˆ#��Ê �ÉAñ�h#��Ê�™�PF2+X,´�k�P�>

Ct1Ñ�×
ñ2«»	F6ü�Ÿ�;,´
(#��ÎLuM0?±�Ö�9D/ë�Ä�¼�_BX�~	��ù
(#�>ñ�T�7�ö�k?±�_�*�¾
(#�>ñ

Gÿ,´?ö@��È�9�Ë.D0¦�•Gý0û#�Aê6<5j�•�)�\O
(#��x�»
¼
(#�M0"r,´�ÎAñ�6�À�Ä�9�_5¾-Ct�×1Ñ

*6�],´BX�~	��ù
(#�>ñ�T�7�ö�•X�Ø�1
¼4ö	F
��…�È"Ñ�9�)5¾--(�Ä�7�ö,´4ö	F.D0¦�È�•Lî���9

�x`F�>|"�E³
¼�OH¤�Ä�!”�È1D65�6OÆ�x�þ#�*6�*.p�:�ÒAØBX�~�y�Ñ	ú�¦)�(©�W�È6<
>FJE÷�ã*6

�]-�04ïþ�2F��Ä�¤
(#��x�»��	ý�P�A->ñ�T�7�ö�´�*M0"r�È �½�MB��9J¸�)�W`F�>|"�E³
¼�´�*�È

X!”�*.p�:���*�¼�´�A--(�ÄBX�~	��ù>ñ�T�7�ö,´�*AÞ�Ä  

�Ô�Ã�µ��"©)ÚAŽ��,XAü�"���u	ž�J(À(M�û ��

U•�-UŽ���v�v�Î�Z+±AU�{�v�Î  

�¸�J�–65�k�P���y�y�Ñ+a���Î�y�Ñ
¼BX�~�y�Ñ�¡
<�´�@�Ä �Ò5�ÓTamar Frankel���*�È���y�y�Ñ3+

�jL}�~���y�£3+�]�����ê,´NþL™6<�ˆX�Ä�����êM’�d�TN©NþL™�È�0�_
����ê%�+X�����ê�p�Ô�ˆ,´

CR�×�F�s�Ë6<�E
�,´NþL™�È�¼�_
����ê
�7-�Z�m6|�•CS6<�E
�,´NþL™�Ä���y�y�Ñ�þ6<�6�j���Î�y

�Ñ
¼BX�~�y�Ñ�Ä�Ò6�ÓBX�~�y�Ñ#¹	ú
����ê�=�Ñ,´CXGÿ�È
����êF�+X�¦�CK¯
¼�¦8�+a>ñGÿ�s�_�����ê

�pM0?±,´�È�v�����êLî���¸��-�-“�È6</n�J�=�éAè�ˆ�9�=
�L€�f�Ã�=+XCOCS,´�s�Ë�Ä�!”�ÈBX�~

�y�Ñ
�?ö�jX�¯AÔ
����ê�CK¯
¼8�+a>ñGÿ�s�*.p�:�)
����ê�=�Ñ,´�F$4Ö�•�Ä �Ò7�ÓPaul B. Miller��

                                                        
�Ò3�Ó �HCe/•�Ö�É�£�¾H�=½"A�v�»�Ñ�T���Œ�],´*6�%�Ã�j�f
¼#��»F2+XL�NÈ�Ê �ÈE�É#��»F2+X�Ê2023�¤1\ 1 �O�È1\ 11 Š 12 N¥�Ä 

�Ò4�Ó "��²#¹	ú�]"•���ˆ�Ã�]��Ct�\1y1Ñ*6�ê,´�ÅCt655$�s�»�&�Ä	ò?ñLx�9)â�ÃG��YT•�Ö �É�]"•���ˆ�Ö ��	¡L™��,´�m6|B3���Ê �ÈE�]-

4ÿ:U5• 2019�¤ 3 �8 9 ���È http://www.cb.com.cn/index/show/jr/cv/cv12517210260�×L��Y�Ö�É�]��Ct�\&èM'�µ�…�Ö 30 �ï�×
ñDYM' 5 �æ�:�2�œ


(  
��ã�ÅCt65�JEî	s�ê�Ê �ÈEH�=½+|5•�Èhttp://mapp.jrj.com.cn/news/stock/2019/03/15153127173372.shtml�Ä 

�Ò5�Ó �•�9�–65�k�PBX�~�y�Ñ�=�§�7���y�£3+�:,´)�(©�W�È�þ6<�=AÔ�j���y�y�Ñ	5
[BX�~�y�Ñ�È�;�·�6B�F �Ä  

�Ò6�Ó Tamar Frankel, Fiduciary Law, Oxford University Press, 2011, p. 106. 

�Ò7�Ó Tamar Frankel, Fiduciary Law, Oxford University Press, 2011, p. 169 Š 170.  



3üBe"��¸@ñ@ç�� �������� �¡0Y �� �L  

������  

�*�È���Î�y�Ñ�Œ�j���y�y�Ñ�����¹AÞ�ÈBX�~�y�Ñ�•�Ž���y�y�Ñ�È6<�6�¦���y�Ñ�Œ�j���y�y�Ñ�I"Ñ

�9B$�=�Ë�Ä�Ò8�ÓClaire A. Hill 
¼ Brett H. McDonnellAÔ�j�È�þ�0�íB‘,´�õ�0�Z�y�Ñ,´@��Ö�È�œ
(:“�»

,´���y�y�Ñ�I�j0��±F-"r�œ
(�0�£�Y,ú,´�y�Ñ�×�²�6�j�T�Z�y�Ñ�È�I�j���Î
¼BX�~�y�Ñ�Ä �Ò9�ÓJulian 

Velasco���*�ÈBX�~�y�Ñ�>���Î�y�Ñ3W�ö�£6„�È<'f�9�¸�J�=
<�È�¼65X�i�\�:�_2«�l,´�Ä �Ò10�Ó 

XCt�×1Ñ*6,´���y�y�Ñ5��´�]�È�ÅCt65�Ä�����ê�ÅCtH�
¼1Ñ*6�ê�Ä
����ê�Å�C�J�ÅCt1Ñ*67-

�Ë-(5�
8�Ä�ÅCt65�O�K�O�Ù1Ñ*6�ê�ÅCt1Ñ*6,´�C�J7-�Ë6<�Î)àCR�ü,´��l�Î�l�×1Ñ*6�êFJE÷"wLö


¼1Ñ*6�ÅCt65,´CtH��f
�1Ñ*6Ci1y�ÕGœ6<�þ�»:U�J�×"w6Š,´CtH�
¼�C�J�ÅCt1Ñ*67-�Ë,´5�
8
���

�E�,CtH�#q
A�$�9�'�l,´`�é�È�H	F/n�JCt$À,´G}5ž�Ä�vF	/ý5��´�9�¦*�9,´NþL™�È	£�*�¾�ÅCt

1Ñ*6�»N©,´�C�J�W�È1Ñ*6�ê�P�¾�í�…�¦�C�J�ÅCt1Ñ*67-�Ë�F65�=7-BX�~�ã1†�&�È�ÅCt65Lî��EØAö



Bq�Ô0Î)3�ç�\	SAU�{���öUŸ=î�Q�4�ó�÷�±�'C��±  

������  

�a��X 20 �F4Ú,´
��…�È�}F 0+�=�"�=�½�ÿ���}�0�gGý?±�Ä �Ò15�Ó 

�_�1���y#�BX�~�y�Ñ)�(©�W,´?ò&é�È �I�þ�¦�>�å�s#�BX�~�y�Ñ,´	j�[�:�•AêAñ�Ä Paul B. Miller

���*�È���y#�,´BX�~�y�ÑXC§$À�Ã�Ê�}
¼�µ�é�:w�_)�(©,´�Ä�þC§$À�•-;�È�å�s#�,´BX�~�y�Ñ?±

"r�0�Z�ê��1F2�ƒ,´#��?�È��F¯�}�)���ê�í�Ð
�
8*6N´?ñ�{�T�ã,´NþL™�ÈF	�¦�=M0?±	ü�é�*0û)�

(©,´#��»�£3+�×6<���y#�,´BX�~�y�ÑC§$À�¾���y�£3+,´�@0û�Ä�þ�Ê�}�•-;�È�å�s#�,´BX�~�y�Ñ�k

?±4Ö�•>|�j�È���y#�,´BX�~�y�Ñ�I�j4Ö�•8�+a>ñGÿ�s�Ä�þ�µ�é�•-;�È�å�s#�,´BX�~�y�Ñ�k?±�µ�é

�j
8*6,´#��?�È6<���y#�,´BX�~�y�ÑF�	5��
8*6,´	��ù
¼�°7-�È���y#�,´BX�~�y�Ñ�7�ö�>�å�s#�

�:,´�08\E÷�a�7�ö�•�=
<�Ä �Ò16�ÓJulian Velasco�I�þ�œ
(#��::“�»,´BX�~�y�Ñ-p�{�È�þP£Aê
¼0ûAê�T

�Z@��ÖAêAñBX�~�y�Ñ�=�_���Î�y�Ñ,´Lt�Ž(™�È6<�_	5
[X���y�y�Ñ�],´Gý?±4ô�@G��6�Ä�þP£Aê,´

@��Ö�È�*�¾BX�~�y�Ñ6<�T�ã:“�»�¯�õCS�+,´�x�&� Gÿ�A�È�¦�=�_BX�~�y�Ñ�=�ˆX,´�9�ËAñ�>�È�

�j:“�»>|�j�7�ö
¼
(#�>ñ�T�7�ö�¦�=1y
<�×�*�¾#��È�)�v�J5j�•�CK¯�È#�L’�)E÷�a,´�T�Ý�¦���u

Cã�º���È�v�²�Ì�¼�˜"Ñ�9BX�~�y�Ñ�x�&�È�I:“�»"Ñ�9F	�éM’,´A–GÂ�×�):“�»BX�~�y�Ñ,´�•>|�=
�

7-�¼�˜�=4Ö�•�È�2j�ËGÿ�=Cã��#¸L”�=�ƒ>|�j�×�=�_�$Q�,´BX�~�7�ö�È6<�_E³�~0;�Ö,´�Î�í�7�ö�È

�¯�Ç:“�»BX�~�y�Ñ�Ž�¾)�(©,´���y�y�Ñ�È>|�j�7�ö
¼
(#�>ñ�T�7�ö,´�6Gþ!“�_�*0ûX���y63Gÿ

�:�Ä�Ò17�Ó�þ0ûAê,´@��Ö�ÈJulian VelascoAÔ�j�È�þC§$À�:-;�ÈBX�~�y�ÑX"�E³��,´�x�&�]	£�"�ˆX�È

BX�~�y�Ñ,´�Œ+X�k?±X�¾
CLk6<�=�_C„�¯�×���Î�y�Ñ�¦�=7-�u�6Aö�[�*�Y,ú�â0±�È���Î�y�Ñ,´�Œ

+X"�E³�a�×���Î�y�Ñ�¦�=Cã�O�È��j���y�£3+�]���ˆ�ê�+�®
��ˆ�ê�0Gý?±,´�_�O�K�¦F�+X�°7-
¼

	��ù>|�»�È�Y,ú�â0±,´
�7-�_1\�¼Gý?±,´63Gÿ�È8#�ABX�~�y�Ñ�=7-5Y"d�×#��»�¡
ý�ê��,´>|�j�È

?ô�Ê:“�»,´BX�~�y�Ñ�È�ý�9�óF��¦�•6|,´�Œ+X�Ä �Ò18�ÓJohn Goldberg���*�È���y#�,´BX�~�y�Ñ
¼�å�s

#�,´BX�~�y�Ñ���9-(
<&é	ø�9Gý�W	j�[�Ä-(
<&éX�¾�È"Ñ�9�=�ƒ>|�j�a"Ñ�9CS�+�È>|�j�7�ö�k?±

�_�Ò?ò,´�Ä�v���y#�,´BX�~�y�Ñ�9�T&éGý�W�=
<�È�¯�Ç���y#�,´BX�~�y�Ñ�_)�(©,´�ÖFJE÷4Ö�Ê
�

���ÿ�}���y#�BX�~�y�Ñ,´CS�+�×�*�¾�v�J�T�Ý1y?ô�I�È#�L’�)���y#�BX�~�y�Ñ,´�1�Ö3+��E³�~0;

�Ö`�Î�í�� �Ò19�Ó�Ä 

5,
8�•-;�È���y #�,´BX�~�y�Ñ�>MŽ���y#�,´BX�~�y�Ñ-("��È���9�¡
<�{�4	ø�§�9)�(©�W�Ä

1\�0�È�þ���ˆ
��ˆ�êBX�~�y�Ñ,´C§$À�•-;�È�¦�OH¤�¶5‡Pœ#�
¼"A#��ƒ3+�],´�08\E÷�a
¼�UGýE÷

�a�7�ö��	ú9!-�ô�ˆ�£3+,´#��»?ô�I �Ò20�Ó�È�¦MŽ�þC§�û�a�¼�˜)�0û`
��…C§�•�Ä9!-#�L’�•�¦

                                                        
�Ò15�Ó Matthew Conaglen, Fiduciary Loyalty: Protecting the Due Performance of Non-fiduciary Duties, Hart Publishing, 2010, p. 35 Š 39. 

�Ò16�Ó Paul B. Miller, A Theory of Fiduciary Liability, 56 McGill Law Journal 235, 282 Š 283 (2011). 

�Ò17�Ó Julian Velasco, A Defense of the Corporate Law Duty of Care, 40 Journal of Corporation Law 647, 649 Š 682 (2015). 

�Ò18�Ó Julian Velasco, A Defense of the Corporate Law Duty of Care, 40 Journal of Corporation Law 647, 683 Š 695 (2015). 

�Ò19�Ó John C. P. Goldberg, The Fiduciary Duty of Care, in Evan J. Criddle, Paul B. Miller & Robert H. Sitkoff eds., The Oxford Handbook 

of Fiduciary Law, Oxford University Press, 2019, p. 406 Š 414. 

�Ò20�Ó Joshua Getzler, Duty of Care, in Peter Birks & Arianna Pretto-Sakmann eds., Breach of Trust, Bloomsbury Publishing, 2002, p. 

46 Š 47. 



3üBe"��¸@ñ@ç�� �������� �¡0Y �� �L  

������  

�Z�6���ˆ
��ˆ�ê,´BX�~�y�ÑL€�fX>‘�£#�,´1ÑEÆ�;�È
8
<#�
¼�å�s#��•7-�OF2+X�¾
��ˆ�ê,´E÷

�a>|�j�È��!”��Ô
��ˆ�ê�}�¸E÷Gý,´CS�+CO�õ�Ä �Ò21�Ó1\�¼�È�þCt�×1Ñ*6,´@��Ö�•-;�È.ž�² John 

Goldberg �pF �È�v�J�T�Ý?ô�I�,8$
(#��)BX�~�y�Ñ,´�1�Ö3+��E³�~0;�Ö`�Î�í�� �È6<�D���y#�

BX�~�y�Ñ,´CS�+
���FJE÷
8
<4Ö�Ê�ÂL”F2+X�È�å�s#�,´BX�~�y�Ñ"Ñ�9F	/ý(©&é�Ä1\�9�È�*�¾��

�y�£3+,´(©!º�W�È
����êX�•>|BX�~�y�ÑE÷0;�]�Û�98�+a>ñGÿ�s�È6<�DX/n�J�6����C»4ö	F,´

�ƒ���È�����ê�k?±�_�O�K
����êF�+X�C�J�°7-	ú	��ù�Ã�u�6�•>|BX�~�y�Ñ�Ä#��»M0?±�E�,
¼�ó

F�
����êBX�~	��ù�È��Ô�����ê,´���+�×
<�&�•M0?±%ð�á
����ê�u�6F�+X8�+a>ñGÿ�s�È6<MŽ�j

8��6<���="r�9�Ï�È�v"r��E÷�� �Ä>|�j�7�ö
¼
(#�>ñ�T�7�ö,´�6Gþ!“�_#��»�£>‘��ÔB�1y#�,ú

,´AîAÑ�Ä 

�A-�"�9�–65���*Gý?ö
(#��j�£,´0��±�Œ+X �Ò22�Ó�È��	ú��Gý�WE÷�a���7�ö �Ò23�Ó�È�F���UGý�9�Æ

�0�Z�þ�»
<>|�J,´�êX2«�l�õ�’�;�Ä�9,´#��?�y�Ñ�È�UGý�•/ë>|�J���»
¼�7�ö���{�7�ö �Ò24�Ó�È�Ö�9


(#����Œ65
¼�–655�
8�Z�x�MB��)
(#�>ñ�T�7�ö-$�Õ���*�0�Ê,´�§�ƒ	F�*AÞ�È�k�P�)�v�J�T�Ý�=

�ÌE÷�Ö�û�•
¼�¢N´�È
���5�
80;�¿5,
8AÔ�Ê�Ä �Ò25�Ó�A-Ct�×1Ñ*6>|�J,´
��…�\DÛ�a�_Q��Ö>|�o�,
A

,´ �Ò26�Ó�È>|�j�7�ö,´?ô93E³�J6<
(#��û�•,´	¶
"E³.��È�v�A-F��¤�•�•0�3_�¶�=�A�x�»�Ä�0�éM’�È

�²"Ñ�93+5��ã*6�]-��>˜�W
(#��x�»M’�),´-O�ÎL�NÈ�È
�7-�¯�Ç#��»0+�=���=�Õ`"D�� �È-(�Ä,́ #�

�‘�F�²�%>Û�15ž�ÄX�L�Ê�0��0+�=���ˆ#�,´���\�È�–65�"���*�È<'f���\�"4ÿ�a���y�y�ÑF�>|�¶

B(�J0û#��È�v
(#��)
��ˆCS�+,´*6@��>>ñ�T	¤�n�Ç Q2ú
¼F�5C�Ä �Ò27�Ó
��0�éM’�ÈX�A-
(#��x�»Ct

$À
¼4ÿP¼-(�)E³�A,´�õ�å�;�È��#��õ�þ�A-
(#��x�»
¼4ÿP¼�]��
��u�6,´>ñGÿ?ô�I�ÈM0?±�*�¾�A

-
(#��Ñ�TM0?±6<�9J¸�)�W`�þ
(#��x�»Ct$À�`�ü,´-�æ�OH¤�È�=�õ�OH¤-(�£�²�%�È�$M0?±$!�•

�)>ñ�T?ô�I
¼#�*6,´.D0¦ �Ò28�Ó�È����F�	Ï�§�ƒ,´#��»F2+Xj�Ÿ�È�Œ�*�$2î�ö,´�T�Ý�� �Ò29�Ó�Ä�;�·�65�


8�A-�x�»
¼5¾-4ÿP¼�ÈF@!•�ÒAØ�²�…�´�*�7
8�A-
(#�M0?±,´>ñ�T�7�ö�ÈX!”�*.p�:B�.%´$5

X�A-�_
VM0?±	ú�²�…�Ø�Ø
(#�>ñ�T�7�ö�>>|�j�7�ö,´�6Gþ�Ä  

                                                        
�Ò21�Ó Joshua Getzler, Duty of Care, in Peter Birks & Arianna Pretto-Sakmann eds., Breach of Trust, Bloomsbury Publishing, 2002, 

p. 41 Š 42. 

�Ò22�Ó �?�?Lô�Ö�É���Ç�’�� �Ã�����?���>��F��\�� �Ö�]-���ˆ#�,´*6�%B3�¤
¼�f�ÖEœ»�Ê �ÈE�É"ã	G#��–�Ê 2016�¤1\ 6 �O�È1\ 93 N¥�Ä 

�Ò23�Ó Aè
��Ö�É/ñ	��*H�1Ñ*6�ê�y�Ñ5�
8Aê�Ê �ÈE�É	G�é#��–�Ê 2016�¤1\ 2 �O�È1\ 49 N¥�Ä 

�Ò24�Ó 
˜$#�Ö�ÉAñ�h�=�Ñ�j�´B
���y�Ñ5�
8Aê�Ê �ÈE�É� ���W�–�–�Õ�Ä/n�J0��–(x�Å �Ê2020�¤1\ 6 �O�È1\ 84 N¥�Ä 

�Ò25�Ó 1*�hC7�Ã93Tþ4Ò�Ã)»)ú�Ö�ÉF4Ö%ž6ü�Ÿ�;Ct1Ñ�×
ñ
��ˆ�êF	ý���y�y�Ñ,´CS�++|�Ê�Ê �ÈE�É�:#§H�=½�Ê2021�¤1\ 6 �O�È1\

58 N¥�Ä 

�Ò26�Ó 5Z�.��Ö �É#��»�²�…�¡
ýH�=½�Ö8�#�3+$:$À,´?ö@��Ê �ÈE�É	~�L�o#��W�–�–�Õ�Ê 2015�¤1\ 1 �O�È1\ 95 Š 96�Ã102N¥�Ä 

�Ò27�Ó Masayuki Tamaruya & Mutsuhiko Yukioka, The Japanese Law of Fiduciaries from Comparative and Transnational Perspectives, 5 

UC Irvine Journal of International, Transnational, and Comparative Law 135,147 Š 153 (2020). 

�Ò28�Ó �P�·�n�Ö �É#�*6�Ö#�*6�–,´�]�ó�kNÈ
¼#��–,´�¡
<�£#��Ê �ÈE�É$5	~#��–�Ê 2017�¤1\ 4 �O�È1\ 28 Š 39 N¥�Ä 

�Ò29�Ó �HCe/•�Ö�É�£�¾H�=½"A�v�»�Ñ�T���Œ�],´*6�%�Ã�j�f
¼#��»F2+XL�NÈ�Ê �ÈE�É#��»F2+X�Ê2023�¤1\ 1 �O�È1\ 13 N¥�Ä 
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�`�Ã�å�Ñ	Ì"©�rCÉ��,X>•�ø�Û�š�X�ÎLÔ"�	žCÃ�X�vA| ��

�\�·��	G�W#��Í� �ž�Ã�j� �ž�•$À�È�6�Ñ5����OAî�ÊX 2018�¤ 1 �8 1 ���` 2022�¤ 12 �8 31

��,´�Ä�¤�OL$�ÈAî�Ê�˜�·�]	5
[��BX�~���‡�g�È�6�p�9
�7-	5
[Ct1Ñ4Ð4ç,´�x+a��Añ�h�ÅCt�*H�

�Ô�C4Ð4ç����H�=½���ˆ*6CR
8
<4Ð4ç�� ��"AL$���ˆ*6CR
8
<4Ð4ç�� �����ˆ4Ð4ç��F@�0F�>|�˜M’�ð3R�È

�¦�*�¾�04ïþ�2H�=½�Ñ�T,´��>˜�W6<F9
��Ñ*6#�L’�pX`�j	G�Ü�Ã�:#§�Ã�¯���Ã$!c,´�p�9>ñ�T

�·�–�Ä4ÿE÷�)�ð3R,´>ñ�T�·�–F�>|��4ö�ÑL5�È�¦�6�0�Z���:�ÅCt65�*�¾
<�0Ct1Ñ�×
ñ6<Aù1Ñ*6�ê

,´�x�&�õF9
��0�Z�Š��>˜�È �\�·�¡1‹F9�*�ÎCX#¹	ú1Ñ*6�êBX�~	��ù
(#�>ñ�T,´�9�x�x�& 29 �&�Ä�Ò30�Ó 

U•�-UŽ�u�#�Î4��¡�Ó	¹"�K•�m�U�]  

�þ>˜ 1 �p/j�x�&�Ñ5��¤�Ö�•-;�È F��Ä�¤L$�x�&�Ñ5�� Gÿ�¾ 2020�¤Eî�̀ �0Q��j 12 �&�È2021�¤�Ñ5�

8 �&�È�¦�‰�¤�Öw�j 3 �&�Ä�x�&� Gÿ
�	F
�7-�_
�4ÿ#~	ë�•�v
¼�ÉCt1Ñ�??ñ�Ê�ƒ.d�J�•1y�3P�¡
ý�Ä �Ò31�Ó

<�9?ò&éAÔ�j�A-���̂ �:, 
́(#��•#~�=Cã�È
8F2,´�v�»���̂ �6<X�]-"Ñ�9�~�i �Ò32�Ó�È�v�]-#�L’�"4ÿ

M’�)
¼�4*6E³�J,´1Ñ*6�ê�_
VBX�~	��ù, �́¹AÞ�Ä�¦�]�È	G�Ü�Ä�õ 1 �&�j�0Q��ê"A#�L’�Ñ*6�Å
¼�:#§,´

#�L’�_�Ñ*6B�1y4Ð4ç,´�k?±#�L’�Ä?ñ>˜ 2�Å�È�>�Ü"ÚH�=½�]�óþ�2, ́̀ �}-(0 �Ä�ã*6�A-#�L’�)1Ñ*6�ê

BX�~�y�Ñ
(#��û�•, �́��94ÿP¼�¦�̧ ����	w�"�j�ƒ�Ñ�{�U�È�•�"�§�7�0�Ê, 
́(#��x�»�*.p�Ä  

�� ><���� ���Ê�u4§�H�z	�KÈ ��

�x�&�Ñ5��¤�Ö /�¤  �x�&�  /�&�Ä
8AÑ 29�Å 

2018 3 

2019 3 

2020 12 

2021 8 

2022 3 

��



3üBe"��¸@ñ@ç�� �������� �¡0Y �� �L  

������  

U•�¹UŽ�u�#"¶�÷Bq0Î�Ô	î+±1¨�¸	¹�Â�o�ÂBq�4+±1¨�¸  

>˜ 3 �n/j�È�x�&#¹	ú�×
ñ,´2«»�J�g�È	5�����ˆ�œ
(,´���ˆAÑ�B�Ã�h�v�Ã�OCW�Ã�*H��€�œ
(

Ct1ÑAÑ�B�Ã/ñ	��*H�1Ñ*6�ê,´/ñ	��*H�
¼
��ˆ*6CR�È�v"Ñ�9�*H��œ
(,´�œ	��*H�
¼K&>|�Ä	ú*6CR

�€�œ
(�Å*6CR�×
ñ�È�¦�k?±	Ï��_�œ	��*H��F*6CR�×
ñ3+�k?±M’
A�œ�G	�Lö�È�¦-�1Ñ�$�Ð�U�l4q

�=�È�D�ÅCt�7,´FJ�h�§�9Q�#q�Ø�W,´(©&é�È�ÅCt65�•�9"�E³�ï�Y,´F0�*�s�Ä�6<-("�/ñ	��×
ñ6<

@0�È�œ	��*H��F*6CR�×
ñM0?±
(#��)BX�~�y�Ñ,´�û�•0;�Ö�0�~�Ä F	�>5¾-�É�ÅCt�œ
(#��Ê 1\ 36�Äa�Å!n

���~"Ñ�9
(#��û�•BX�~�y�Ñ�x�»,´�õ�å2«�l�Ä�6<�ÈCt�×1Ñ*6�êBX�~	��ù,´
(#�>ñ�T�7�ö�È�ÎCX

M0"r�k?±6Š'V�¾MŽ�œ	�Ct1Ñ�×
ñ�Ä6<>˜3 �]�x�&#¹	ú�×
ñ2«»�0�J,´�_���ˆ�œ
(Lö
8CtH����ˆAÑ

�B�Ã/ñ	��*H�1Ñ*6�ê,´/ñ	��*H�
¼�*H��€�œ
(Ct1ÑAÑ�B�Ä�C@0�{�È�A-Ct�×1Ñ*6�êBX�~	��ù
(#�

>ñ�T�7�ö,´�´�*-��}�Ä��/ñ	�Ct1Ñ�×
ñ�:,´-(�ÄM0"r�j�k�È�žFJ���ˆ
¼�œ	��*H��×
ñ-(�£,´M0"r

�J�=F��7�Ä  

�� ><���� ���Ê#]	ž�{
•,X2O_ ��

�x�&#¹	ú�×
ñ,´2«»  �x�&�  /�&�Ä
8AÑ 29�Å 

Lö
8CtH����ˆAÑ�B�Ä���ˆ�œ
(
�>|�Å  12 

/ñ	��*H�1Ñ*6�ê,´/ñ	��*H��Ä/ñ	��*H�1Ñ*6�ê
�>|�Å  9 

�*H��€�œ
(Ct1ÑAÑ�B�Ä�œ	��*H��€�œ
(
�>|�Å  3 

�h�vCt1ÑAÑ�B�ÄAñ�h�œ
(
�>|�Å  2 

	…�0CtH����ˆAÑ�B�Ä���ˆ�œ
(Aî0û�Å  1 

�OCW�œ
(Ct1ÑAÑ�B�Ä�OCW�œ
(
�>|�Å 1 

/ñ	��*H�1Ñ*6�ê�Õ
����ˆ�Ä/ñ	��*H�1Ñ*6�êAî0û�Å  1 

 

6<�þ>˜ 4 �•-;�È#¹�xCt1Ñ�×
ñ�Å�r�ÅCt�7,´2«»�]�È�žFJAñ�h 9 �&�È�¦�‰ 20 �&�ÄMŽ�žFJAñ�h

�]�È�Z�:�2�œ
(6Ñ�s�Ã�f,ú�s�ÃAñ�h�Ä�Ê
A�Î
��Å �Ã�j�s�Ä�OCg�Ã�Ä�fCV!n�Å �Ã`�×=½Ct,´�x�&� 

Gÿ-(�ƒ�Ä�²�Ì�ÂL”�žFJAñ�h2«»�x�&�]�*�¾���£����
�+O,´4Ð4ç�Ä 3 �&�Å�È�IMŽ�7�ö	F,´�7,´2«»

�$	•�£�¾BX�~	��ù4Ð4ç,´�k?±2«»�ÄF	
�7-�_��jMŽ�7�ö	F,´�ÅCt�7,´�$�§�Z�W�È�$M0?±Ct�×1Ñ

*6�ê�u�6F�+X�CK¯
¼8�+a>ñGÿ�sF�>|�ã1†
¼1Ñ*6�È�v�•�$�é�C�E
��ÅCt65�)1Ñ*6�ê�_
VBX�~	��ù

,´�=
<*6@��È6<���ÅCtM0BX�~�È�•�2�9NþL™��,´*6�%X6Ñ/˜�Ã�j�h1y�žFJAñ�h,´�ÅCt�]�Ä�"4ÿ>Û

E³Q�0;�Ö`�Õ
�
¼AÔ
��¶�Ä  

�� ><���� C�1u�{
•�i���iC��Û,X2O_ ��

Ct1Ñ�×
ñ�Å�r�ÅCt�7,´2«»  �x�&�  /�&�Ä
8AÑ 29�Å 

�žFJAñ�h 9 

Añ�h�Ä�Ê
A�Î
��Å  3 

�Z�:�2�œ
(6Ñ�s  5 
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4Á>< 

Ct1Ñ�×
ñ�Å�r�ÅCt�7,´2«»  �x�&�  /�&�Ä
8AÑ 29�Å 

�f,ú�s  4 

�j�s�Ä�OCg�È�Ä�fCV!n�Å  4 

`�×=½Ct  4 

 
U•�6UŽ�Q�Ç�\	S�òBP+±)3*^�÷�ú�M+±=î�Q�4�ó�±�'L-!o  

�T�Ê1Ñ*6�ê�=�¯�õCS�+,´�x�& 18 �&�È�¯�õCS�+,´�x�& 11 �&�Ä
��9�T�Z�x�&�T�Ê1Ñ*6�ê�¯�õ

CS�+�_��jF2�ƒ�W1Ñ*6L�NÈ�È�)�¾BX�~	��ù,´�¹AÞ�Z�½�4*6�È�u�Z4ã�•5�AÑ�Ä �Ò33�ÓF	�g�•-;�ÈX�)

1Ñ*6�ê�_
V�BX�~	��ù6<N«�¯�õCS�+F�>|>ñGÿ�¦F�6<�T�Ê1Ñ*6�ê�õCS,´�x�&"��»4Ö�j 38%�Ä 

>˜ 5 �n/j�È�T�Ê�=�õCS,´�k?±*6+a�_���"�•>|�¶�0�Ê>|�j�� �ÈF�6<AÔ�Ê1Ñ*6�ê�"�mBX�~	��ù�y

�Ñ�Ä 6 �&�x�&�Å�È���ÅCt�7,´3+�9L€
8�I�-NÍ�F
8Ct�œ
(6Ñ�s�ÈMŽ-$�Õ�ÅCt�Å�rN©-��� �Ä2 �&�x�&�Å3+

B$�>�"�•>|�¶E³�:�0�r,´�ÅCt�y�Ñ�È�Ö�>���"�•>|�¶�0�Ê>|�j��,´*6+aF��l�Ä ���"�•>|�¶�0�Ê>|�j��

�7
A>|�j�7�ö�È�v
>�·�6�JF��0!•AêAñ�È1Ñ*6�ê,´>|�j�7�ö
¼
(#�>ñ�T�7�ö�¦�=�Ä�ƒ�08$�È ���"

�•>|�¶�0�Ê>|�j���Œ�j�k?±*6+a
�7-�>�A-
(#�>ñ�T�7�ö,´5j�a
¼ Q2ú�9�£�Ä
¼�v�J�T�Ý?ô�I"�

E³F��l,´*6+a�9���Ž�¾
��ˆ�ê�v�J�T�Ý93+¤�È1V
8�08\,´�v�JFkEÁ�� ���)1Ñ*6�ê,´@�Gú�¸���:Gý��

���9�s8��k�ã�Ê�� �Ä�¡ 3 �&�x�&�Å�ÈF	�7
A�¶
(#�>ñ�T�7�ö�Ä�¦��E³�J�¯+X,´*6+a	5����3+FJFƒ�F

�õ�¯�õ�»�Ñ1Ñ*66|CS����	ú1°#1,´��	Ï
z�Z���ËAñ�žAñ�>�� �Ä 

�� ><���� �ø�n1u)Ú�Ž�á�™B÷,X��?U)Ú+� ��

�T�Ê1Ñ*6�ê�=�õCS,´�k?±	Ï�  �x�&�  /�&�Ä
8AÑ 18�Å 

�"�•>|�¶�0�Ê>|�j  6 

�ÅCt�7,´3+�9L€
8�I�-NÍ�F
8Ct�œ
(6Ñ�s�ÈMŽ-$�Õ�ÅCt�Å�rN©-�  2 

3+FJFƒ�F�õ�¯�õ�»�Ñ1Ñ*66|CS  2 

	Ï
z�Z���ËAñ�žAñ�>  2 

N©-�MŽ1Ñ*6�ê�j���ˆ�êF9�Ê  1 

�9�s8��k�ã�Ê  1 

�)1Ñ*6�ê,´@�Gú�¸���:Gý  1 

�)�F���ˆ�ÅCtN®L�  1 

�¦MŽ�Z	ú�&
�)à�45ž6Ñ/˜  1 

�Ž�¾
��ˆ�ê�v�J�T�Ý93+¤�È1V
8�08\,´�v�JFkEÁ  1 

                                                        
�Ò33�Ó 7���:ù�>�çFÖ�K�àCt�\�9L€CS�+�œ
(H�=½���ˆ*6CR
8
<4Ð4ç�x�È�:#§�2#–�L�à	j�ê"A#�L’"A�»�T�ã�–�Ä 2020�Å"Ú 0115 "A�M

15501 
'�×�}#§�0$ÀCt�×1Ñ*6�9L€�œ
(�Ã$!c�2KV�¹�*H�K0�^�9L€�œ
(���ˆ*6CR
8
<4Ð4ç�x�È�¯�L-1$!c�2�]4×�ê"A#�L’"A�»�T�ã�–

�Ä2020�Å2Ô03 "A4ø19093�Ã19097�Ã19099
'�Ä!”�F�È�ÅCt�7,´�Ã�é�?1y�>4Ö�Ê�=1V�F65F	ý-�1Ñ?ô�Ê�Ã�Z�¼�˜�•>|���Û�y�Ñ1yX�ÎD%�]

�Ö
��Œ�j>ñGÿ�_
V�õCS,´*6+a�È�\�·AêF �õ-pGý�¾�ð3R�x�»�]��
�,´"�E³�k?±,´*6+a�Ä  
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.D0¦�È�*AÞ�OH¤B�1y?ô�I6<X�A-�É���ˆ#��Ê�]�>.ž��BX�~���],´#��?�Ã�°7-�Ã�Ñ�~�9?±3P�È�¦

�E�•BX�~�ÅCt,´�§�ƒ?ô�I�È	5���ÅCt4ô
8�¤�ƒ�T�Ý�ÃNþL™�f,ú�s>‘�Ã�6�“�ÅCt�ÃBX�~���ˆ�Ã�@�\

�×�f�Ã�»�}�7�ö1y?ô�I�Ä �Ò35�Ó�:F .D0¦�ØF��¶�)���ˆ
��ˆ�ê��BX�~�ÅCt�ê?ô�I��,´*6@��È�vM0?±+‰

�?5¾-�É5��0BX�~�ÅCt�ê#��Ê,´F2+X93$�Ä�A-���ˆ�k?±X:U�J���ˆ�]�…�0�ÈLö
8���ˆ�×
ñ�ÎCX

�:�Ž�¾�*H��×
ñ �Ò36�Ó�ÈX2«»�:�)�75¾-,´/ñ	��*H��È6<�=�_5¾-�É5��0BX�~�ÅCt�ê#��Ê�],´/ñ�ê

���¯���ˆ�Ä �Ò37�Ó�!”�È1l5��k�P�A-�OH¤0+�=5¾-�É5��0BX�~�ÅCt�ê#��Ê�>�A-���ˆ
��ˆ�ê�ÎCX�:

�k?±�•>|�*H�1Ñ*6�ê6|7-,´(æ�å�J�=�_�¸	iG}�Ä�9�–65�þ0+�=	¶
",´@��Ö�6�À���ˆX�Ê#b,´
��…

	¶0;�È�7�*���\�ÃN�-��	ú�A-	ú�¦
 $®`	j3+�jCt�×1Ñ*6,´/n�JM0"r6<�Õ
����ˆ�È6<�Ä+X�¾�æ

�Ý5��¯?ô�B,´/n�JM0"rX	¶
"�:
¼�ƒ�;G-�=Cã�È�v�p�f�Ê,´���ˆ#�	¤��"A�»���ˆ�j93�»�ÈF	�¯#�

L’
¼>|�JL§�• �³�Ä �Ò38�Ó 

�Ö�9�–65�k�P�)�É���ˆ#��Ê�F�ÉAñ�h#��Ê1y#�?ô,´F2+XF�>|�™�P�È���ú��Ct1Ñ�×
ñ�k?±2«»�Ä

�²FÒ�J�j�k�P�ÈL”�=
��ö�6EœAÙ,´	…�0Ct1Ñ�×
ñ�F�È�6Ct1Ñ�×
ñ�Ê�W�jAñ�h�Ä �Ò39�ÓTôE¹���*�ÈM0?±

�6�É���ˆ#��Ê �ÉAñ�h�ÅCt�*H�#��Ê �ÉAñ�h#��Ê1y#¹	ú���y�y�Ñ,´-(�£?ô�IF�>|3+5�`�ã*6�È5��0>˜

Eî�é�?�>F2+X�7�ö�Ä�Ò40�Ó)»#¼���*AÙCt�×1Ñ*6�J��‚�W���ˆ,´�l�p�È�¦���*�ÉCt1Ñ�??ñ�Ê�Z�•,´0û

#��Ê�}�ÄB��_�É:U�J���ˆ#��Ê�F�ÉBX�~�ÅCt�ê#��Ê �Ä�Ò41�Ó�H(�AÔ�j�È-(�)�¾��‚���W���ˆ��,´Aù"r�È

XCt1Ñ>|�J�Ø�Ø�����y�y�Ñ��,´�¡Aö�$�£K^�Ä �Ò42�Ó�“�~�>���*5��0H�=½*6CR�2jF2+X,´#��»?ô93�È

�¼�´�É���ˆ#��Ê�•5��0?ô93*6CR�J�Ñ,´�ƒ�»�ê�È�™�P�ÉAñ�h#��Ê,´F2+X93$�•5��0?ô93*6CR�×
ñ

,´�œ�0
�>|�>#qFJ�Ä �Ò43�Ó���:.D0¦�k�P5��0?ô�I,´�´�*D��´�ÈX�A-Ct�×1Ñ*6�ƒ�f�ý�k?±�_�6�J-�

1Ñ,´�õ�’�;!º�l5�5��Ø�Ø�Ä���ˆ#�7-�O@��ã�v�»���ˆ�pFw�`,´�0�ËL�NÈ�È�=M0?±�6�v�»���ˆ�>�P

5��æ�»���ˆ�Z'f�6�0�È �v�•M0?±�¯AÔ�v�»���ˆ�>�æ�»���ˆ,´	j�[�Ä �Ò44�Ó���ˆ#�,´BX�~�y�Ñ�0�j�U�l�È

Ct�×1Ñ*6�IM’�d�v�»���ˆ
¼�æ�»���ˆ?ô�I�=�m-(
<��	ú���y�y�Ñ�>-�1Ñ#�?ôGý
�1yL�NÈ�È�)���ˆ

#��:,´?ô�I�¦MŽ-$�Õ2«�ØF2+X	£
��È-(�£
(#�>ñ�T�7�ö,´�´�*8#�A�•
<!•M0?±	j�62«»�Ä  

�C@0�{�È�}F �x�»�ã*6�"	ý�P�*�A-Ct�×1Ñ*6�êBX�~	��ù,´
(#�>ñ�T�7�ö�{�´�*M0"r6Š'V�¾

/ñ	�Ct1Ñ�×
ñ�È-��}�Ä�ƒ��/ñ	�Ct1Ñ�×
ñ
(#�>ñ�T�7�ö,´�´�*�jGý�Ä
��F�È�}F �x�»�ã*6	ý�P�*
                                                        

�Ò35�Ó �
�M�¥�Ö�É5¾-���ˆ#��],´BX�~�ÅCt�ê?ô�I.D0¦�Ê �È#��»�*(x/n 2016�¤(x�È1\ 216 Š 257N¥�Ä 

�Ò36�Ó G��—�Ö�ÉAê�A-���ˆ�×
ñ#��»5��´�{*…+å�Ê �ÈE�É�:#§H�=½�Ê2009�¤1\ 10 �O�È1\ 79 N¥�Ä 

�Ò37�Ó 	ò?ñ Uniform Prudent Investor Act,´�¿@0�Ä 

�Ò38�Ó �…KV*·�Ã�~NÆ8Í�Ö�É�Ê#b�)���ˆ,´�Õ
��Ö	¶
"?ö@��Ê �ÈE�…KV*·�Ã�~NÆ8Í�k5F�Ö�É�Ê#b�WLv#�3+-�æ
¼`	j�],´���ˆ#��Ê �È���®

B��È#��»�*(x/n 2020�¤(x�È1\ 11 Š 27 N¥�Ä 
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Whether Asset Managers Are Prudent and Diligent: 
Judgment Standards and Construction Paths 

 

SUN Hongqing 

 

Abstract: How to construct judicial standards for reviewing asset managers’ prudence and 

diligence is an urgent problem to be solved. The law needs to guide and promote trustees’ prudence 

and diligence in order to protect trustors’ trust, while it also needs to encourage trustees to fully 

utilize their discretion. The divergence between behavioral standards and judicial standards, which 

makes the duty of prudence in fiduciary law unique, is precisely the design of legal balance to 

protect these legal interests. Based on an analysis of characteristics and reasoning of relevant 

judicial cases in China’s first-tier cities in the past five years, it can be concluded that the 

construction of a judicial standard about asset managers’ prudence and diligence in China focuses 

on private asset management products, and the relationship between behavioral standards and 

judicial standards is the core issue in judicial requirements. The policy considerations of the United 

States using corresponding prosecution standards to avoid the burden of litigation and blame can 

be referred to, while the “prudent delegation rules” in the prudent investor rules and the business 

judgment rules that distinguish “behavioral standards” and “judicial standards” are worthy of study.  
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