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救济制度适用于事后调查类垄断案件研究 
ĺĺ兼议新《反垄断法》的遗留问题 

 

郝俊淇 
 

 

摘  要：反垄断救济并非专属于经营者集中控制。针对垄断协议、滥用市场支配地位等

事后调查类垄断案件的救济，不是制裁、惩戒或处罚，而是为有效终止违法行为并消除行为

对竞争的不利影响所采取的必要措施。制止违法行为、预防违法行为再次发生、恢复市场竞

争是事后调查类垄断案件救济的三个核心目标。结构性救济涉及对企业产权的重新分配，旨

在削弱企业实施垄断行为的动机和能力，具体包括拆分救济和剥离救济。行为性救济涉及对

企业契约自由以及产权行使方式的限制，旨在持续性地规范企业行为以及企业之间的交易关

系，具体包括行为救济和绩效救济。结构性救济和行为性救济各具潜在优劣，行为性救济并

非当然优先于结构性救济。新修正的《反垄断法》有关法律责任的规定，进一步加深了“重

制裁、轻救济”的问题，遗留了适用于垄断协议、滥用市场支配地位的救济制度及其法律依

据的体系性缺陷。 
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ץ ̆ Ⱶ ̂antitrust remedỹ̆ ԍ Ԋ╠

Ҭ └Ȃ
Ȑ1ȑ ̆ ̂ Ԉ ̃ Ҭ̆ ᵝȁ

̆ ҉ ᴑҙ Ԉ ȁ ȁⱴ ⱬל ̆

ᵝȁ ҹ Ԋ ҉Ӟ Ȃ

ԅ ҹ̆ Ҍ ⌠ ‗ ᴆҬ Ԉ ȁ

ҹ Ԉ Ҍ≠ ȁ Ԉ ᴆ̆Ҍֽ╠ ῀ ȁ ȁꜜⱬ

ҹ Ꞌӊҽ̆ ғ ᴇṿ Ӟᴪ ⌠└ Ȃ ḱ ȇҬ ֲ

                                                        
̵ᵬ ̷׃ ḍ ̆ ̆Ҭ ᴪ ꜛ Ȃ 

̵ ̷ ᴪ ľ ẫ Ḡ Ŀ̂ ‰ ̔22CFX037 Ȃ̃ 

Ȑ1ȑ ף ̆ Ҁ Ҭ ȇ̔ Ҭ └└ Ҭ ֟▫ Ȉ̆ ҉ ᴪ ₮ 2013 ̕ ᴯ ȇ̔

Ҭ ᴆ Ȉ̆ ₮ 2013 ̕↔ ȇ̔ Ҭ ⱴ └ ᴆ└ ̔ ȁ Ȉ̆ Ҭ

└₮ 2014 ̕ ´ ȇ̔ Ҭ ᴆ ̔ Ҭ Ȉ̆ ₮ 2022 Ȃ 
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῍ Ȉ̂Ҋ ȇ Ȉ̃ ԅ ҹ └ ⱬ
Ȑ2ȑ̆

ᵖ ԍ ᵝ └ ᵬ ̆ ⱴ

ᶭ ֽׅ ԍľ Ảפ ҹĿ
Ȑ3ȑȂ ԍԊ╠ Ҭ └

Ҭ └ ῒ ᶭ ĺĺľ Ҭ ‗ Ŀľ ⱴ⁞ Ҭ Ԉ֟ Ҍ

≠ └ ᴆĿľ Ảפ Ҭȁ № ᴍ ֟ȁ ҙץ ῒז

⌠ Ҭ╠ Ŀ
Ȑ4ȑȇ̆ Ȉ ᵝ └

ѿҩľ Ŀ ԅ ̙ ԍ ̆ ԍ ȁ ᵝ

ῤ ȁ ᵝȁ ᵬ∆ ץ̆

ꜛ Ȃ 

一、事后调查类垄断案件的“救济”界定 

ᴋᵥԊ ᴆ ңҩ ᴋⱵ̆ ҹ

Ȃ ԍ ץ ҌῈ ᴇȁ ֜ ȁ ԑᶭ ᴇ
Ȑ5ȑ ҹ ℗ ȁ

̆ ֲ Ҍ ֓ ҹȂ
Ȑ6ȑ ᵌ ҹ ľ̆

̆ Ҍ ᴑҙ ҹ Ŀ
Ȑ7ȑ̆ץ ľ Ҍ

ḱ ѿҩқ ̆ ҩқ Ŀ
Ȑ8ȑȂ ֓ ԅ ᴋ ‰ ӊ Ȃ

Ԋ ᴆ ̆ ̆ᵖ ҹ

ңҩ ̆Ҍ Ȃ ῏Ҍᴪ ҹֲ Ҍ Ҍ

ֲ Ȃ ҉̆ ҹ ҹ ̂ ȁ̃ ȁ ֲ └ ԅ

Ȃ Ӈ̆ ֓└ ̙ └ ҍ ῏ ץ̆ ῤ

̆ ԇץ Ȃ 

                                                        
Ȑ2ȑ Ҭ ȇ̔ ȅ Ȇ ӈҍῤ Ȉ̆ ȇҬ Ȉ2022 4 ̆ 164  ҊȂץ

Ȑ3ȑ ȇ Ȉ 56 57 ̆ ̆ / ᵝ ľ̆

Ảפ ҹ̆ ̆ ҉ѿ №ӊѿ҉ץ №ӊ Ҋץ ĿȂ 

Ȑ4ȑ ȇ Ȉ 34 ȁ 35 58 Ȃ 

Ȑ5ȑ ԍ ԑᶭ ᴇ̆ ῍ ᵝ ҹ ̆ Ḃ ‗ԅ ҹ

̆ Ӟ ҳ Ȃҍ ῏ ̆ Ҭ ȇ̔῍ ᵝ└ ԍ ῍ Ȉ̆

ȇҬ Ȉ2020 2 ̆ 89 Ҋ̕ץ ȇ̔ ҉ ҹ Ȉ̆ ȇ Ȉ2021 5 ̆

187  ҊȂץ

Ȑ6ȑ ľᴋᵥ Ҍ ῒ ᾟ№ ᴆ ⱴ֜ ᴋȂ └‰῀̂compulsory access̃

└ ̆ ҹҌ ȂĿ Phillip Areeda, Essential Facilities: An Epithet in Need of Limiting Principles, 

58 Antitrust Law Journal 841, 853 (1989). 

Ȑ7ȑ OECD, Remedies and Sanctions in Abuse of Dominance Cases: National Contributions of United States, OECD (5 July 2022), 

https://www.oecd.org/ competition/abuse/38623413.pdf, p.178.  

Ȑ8ȑ Quoted from Per Helllstrom, Frank Maier-Rigaud & Friedrich Wenzel Bulst, Remedies in European Antitrust Law, 76 Antitrust Law 

Journal 43, 49 (2009). 
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（一）广义的反垄断救济：垄断行为的法律责任方式 

ᴰ Ҭ ľ̆ Ŀѿ № ̆ѿ ľ ᷅ ѿ ≠

Ŀ̆ ľḠ ѿ ≠ ꜚ ĿȂ
Ȑ9ȑ ľ ≠ĿȂ

ӈ҉̆ ױ ץ ľ Ŀ ԍ ↕ Ҭ ̂ ̃̆ Ӟ ̆

ľѿҩ ↕ ̆ ѿ ↕ ᴋ̆֞ ԍ ѿ ↕

ĿȂ
Ȑ10ȑ ѿ ̆ ѿ ≠ ҹ ̆ Ḡ Ԉ≠

̂ ̃
Ȑ11ȑץ ≠ ȁ⇔ ≠ ȁ ≠ ȁ ᴪῈ῍≠

Ȑ12ȑ̆

ҹӊ ᶫ ̆ ⌠᷅ ᴪ֟ ᴋȂ
Ȑ13ȑ ̆ץ

ӈ ԍ ᴋ̆ ѿ ӈⱵ ԋ ӈⱵ̆֞ ľ

ӈⱵȁ ≠ ≠ ҹ ᵬ ҉ ᴇ ̆

└ ᵬ₮ѿ ҹ ῒᵬ₮ѿ ҹ̆׆ ⌠᷅ ≠̆

῏ ̂ ᴪ῏ ̃ ̂ ᴪ ̃ ĿȂ
Ȑ14ȑ 

ӈ҉̆ Ӟױ ץ ᵬ ᴋȂ ғ̆

̆ҍ ᴋ ℗ ῏Ȃ
Ȑ15ȑ ᴋ Ҍ ̆ №ҹ└ /

/ ᴋ̂ └ ᴋ̃ Ḡ / / ᴋ̂ Ḡ

ᴋ Ȃ̃
Ȑ16ȑ ̆ └ ̆ ץ ӈ ҹ ̆ └ⱬ

ᴋҺᵣ ץ ҹҺ ῤ └ ̆ ᵬҹ Ԋ└ ễ̆ᵬҹ

└ ȁ ̆ᵬҹ⅝Ԋ└ ⅝ȁ ⅝ȁ ⅝̆ Ȃ
Ȑ17ȑҍӊҌ ̆Ḡ

                                                        
Ȑ9ȑ Ioannis Lianos, Competition Law Remedies: In Search of a Theory, UCL (5 July 2022)̆https://discovery.ucl.ac.uk/id/eprint/ 

10045075/1/Lianos_cles_3_2011new.pdf. 

Ȑ10ȑ ‼ ȇ̔ ↕ ̔ ֟ ↕ȁ ᴋ ↕ҍ Ȉ̆ ȇҬ Ȉ2012 6 ̆ 6 Ȃ 

Ȑ11ȑ Ԉ └̆ ף ҍ Ȃ ԍ ̆ ץ Ԉ≠ Ḡ

Ȃ ȇ̔ Ԉ ᵣ ῒ Ȉ̆ ȇ └ҍ ᴪ Ȉ2020 6 ̆ 105 Ȃ 

Ȑ12ȑ Ḡ Ԉ ≠ ľ Ŀ Ȃ ̵ ̷Ҹ ¥ ȇ̔ ҈ Ԉ Ȉ̆

̆ Һ ȇ̔ Ҭ Ȉ̆ ᴪ ₮ 2010 ̆ 6 Ȃ 

Ȑ13ȑ Ӟ ץ ľ̆ ↕ ̆ ↕ ĿȂ ֓ ץ Ӟ ץ ̆ Ԋ Ӟ ⅝Ԋ

└ ̆ ễӞ ȂGuido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability: One View 

of the Cathedral, 85 Harvard Law Review 1089, 1090 (1972). 

Ȑ14ȑ ȇ̔ Ȉ̂ ḱ ̃̆ Ҭ ₮ 2001 ̆ 127 Ȃ 

Ȑ15ȑ ᴋ ңҩ ̆ ᴋ῏ ᴋ Ȃ ᴋ ̆ ᴋ ̆ ᴋ

ΐᵣ ̆ ⅝Ԋ ȁ ȁ ễ ᴋ ΐᵣ Ȃ Һ ȇ̔ Ȉ̂ 3 ̃̆ ₮ 2007

̆ 202 Ȃ 

Ȑ16ȑ ᴋᵣ ׆ ҍ ң Ȃ ↔ ȇ̔ ᴋᵣ ԋᾝ ԋ Ȉ̆ ȇ Ȉ

2005 2 ̆ 96 Ȃ 

Ȑ17ȑ ῤ ҹ └ ף̆ ↔ȁשּׂ ȇ̔ ҹ ‰ Ȉ̆

ȇᴇ ҍ Ȉ2013 8 ̆ 26 Ҋ̕ץ ẫȁ ȇ̔ ҍ ‗ Ȉ̆ ȇ Ԉ

Ȉ2018 1 ̆ 20 Ҋ̕ץ ȇ̔ ҹ῀ Ȉ̆ ȇ ֤ ҙ ̂ ᴪ Ȉ̃2017 6 ̆

68  ҊȂץ
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ץ ҉ ⱳ≠ ҹ ̆ ᴋҺᵣ ᵬҹ Ҍᵬҹ Һꜚ

ӈⱵ̆ └ⱬᵬҹ Ḡ ȁ ᴋҺᵣץᵬҹ Ҍᵬҹ ӈⱵ̆

Ḡ Ȃᶛ ̆ ȇ Ȉ҉ ľ Ҭ

‗ Ŀ
Ȑ18ȑľ ⱴ⁞ Ҭ Ԉ֟ Ҍ≠ └ ᴆĿľ Ảפ Ҭȁ №

ᴍ ֟ȁ ҙץ ῒז ⌠ Ҭ╠ Ŀץ ľ Ảפ

ҹĿ̆ ԍḠ Ȃ ҉̆Ḡ ̆ ᴋ ҉

Ὶΐ ȁ ȁ └ Ȃ ҹ̆Ҍ ᴋ

̆ ҹľ ᴋ ҉ ĿȂ
Ȑ19ȑ ̆

ԅ ᴋ῏ ᴋ ̆ ⌠ ᴋ ҍ ѿ Ȃ ӊ̆

ҹԅ℗ ̆ ᴋ῏ Ҭ ӈⱵ ̆

ᶭ ԇץ ̆ Ҍԅ ԍΐᵣ Ȃ 

（二）狭义的反垄断救济：制裁与救济的区分 

҉ ץ ȁ ȁ ễȁ ⅝ȁ ⅝ └ ῀Ԋ

ᴆ ̆ᵖ׆ ’ ѿױֲ̆ Ԋ ᴆ ᵬ ӈ

̆ Ḡ Ȃ
Ȑ20ȑӞ ľ̆ Ԉ Ҋ̆ └ ң

ҩ ԑץ ᶏ ̆ᵖԋ Ҍ ӈ̆ ŀŀѿ ̆

ҹ ῒ Ԉ ̆ ῒῬ ̆ Ԉ Ȃ└

ҹ̆ ễ ̆ ᶏ ĿȂ
Ȑ21ȑץ Ԉ ҹᶛ ̆ ᴪ

ȁ ᵝ ᴆҬ ⱴ ⱬ ԍȇ Ԋᴪ 1/2003 ᶛȈ 7

̆ ľ ᴪ Һꜚ ̆ 81 82 ҹ̆ ץ

ᵬ₮‗ ̆ ῏ᴑҙ ᴑҙ ᴪ ῒ ҹȂҹ ̆ ᴪ ץ ῒ ҍ ҹ

̆ғҹ ҹ ᴋᵥ ҹ ĿȂ
Ȑ22ȑҌ ̆

ᴪᵬ₮ ȁ ⱬ ԍ ᶛ 23 24 Ȃ ̆ └

Ȃҍ ̆ ѿ ҹľ̆ ҹȂ

                                                        
Ȑ18ȑ ᴑҙ Ҭ ᴆ ӄ Ҍ≠ ̆ └ԅᴑҙ ȁ ᵝ ҹ ꜚ

ⱬ̆ ѿ Ԉ └Ȃ ᵌ ľ̆ŀŀ ѿ ’Ҋ̆ ѿ פ Ὶ ĿȂ̵ ̷

¥ ȇ̔ Ȉ̂ 2 ̃̆ ̆Ҭ ₮ 2003 ̆ 315 Ȃ 

Ȑ19ȑ Ioannis Lianos, Competition Law Remedies: In Search of a Theory, UCL (5 July 2022)̆https://discovery.ucl.ac.uk/id/eprint/ 

10045075/1/Lianos_cles_3_2011new.pdf. 

Ȑ20ȑ Ҍ Ӟ ᶛ ̆ ԅ ӈ ̆ Ҍֽ ⅝ȁ ⅝ȁ └ ̆Ӟ

ҹ Ḡ ȂOECD, Remedies and Sanctions in Abuse of Dominance Cases: National Contributions of United States, OECD 

(5 July 2022), https://www.oecd.org/competition/abuse/38623413.pdf, p.173 − 179. 

Ȑ21ȑ OECD, Remedies and Sanctions in Abuse of Dominance Cases: Background Note, OECD (5 July 2022), https://www.oecd.org/ 

competition/abuse/38623413.pdf, p.20. 

Ȑ22ȑ ᾣ Һ ȇ̔ ῍ᵣ Ԉ Ȉ̆ ₮ 2006 ̆ 263 Ȃ 
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ҹ Ả ̆ᵖ ҹ Ԉ Ҍ≠ ׅ ̆ᴑҙ ꜚ Ҍ≠ Ȃῒ ̆

Ḃΐ ӈⱵ̆ᵖᴑҙ ᾟ№ ⱬ ҹ ⌠ Ȃ

ҹԅ ̆ ᴑҙ└ ῒ ℗ ΐᵣӈⱵץ

Ȃ ̆ ҹῬ Ԉ ̆ Ảפ ҹ

ⱬ Ȃ ᵟԅѿҩ ̆ ľҌז Ῥ ԅĿ̆ ѿ ⅝

Ԋ Ȃ 

（二）预防违法行为再次发生 

└ ҹ ңҩ Ȃ ҹҌֽᵣ Ԋ╠

Ҭ └ȁ╠ ᵣ└ Ҭ
Ȑ27ȑ̆Ӟᵣ ҹ └ ҬȂ

ҹ̆Ҍֽ └ ҹ̆ ᵌ ҹ

Ῥ Ȃ ̆ └ ῒΐᵣ Ὶ Ҋ҈ץ Ȃ 

ῒѿ̆ Ḡ ҹ ≠ ̆ ᴑҙ Ԋ׆ ᵌ ҹ ꜚ Ȃῒ ̆

└ ѿᵣң ῏ Ȃ ᴋҺᵣ ⱴ ȁ ȁ

ễȁ ⅝ȁ ⅝ └ ̆ ḠᴑҙҌ ׆ ҹҬ ᴋᵥ≠ ̆ ῒ№

̆ ⱱ ῏ᴑҙҌῬ׆Ԋ ҹ ѿ ҽ Ȃ
Ȑ28ȑ №ԅ└

ҍ ̆p └ Ӟ ӈ҉ Ȃ
Ȑ29ȑ ῒ ̆ᵖ ⌠ ≢

ѿ ᵬ ̆ ΐ ѿ ȁ ȁḠ ӈȂӞ ̆

└ ᵬҹѿ ӈ ̆ └Ҍ ѿ №Ȃ 

ῒԋ̆ҹ ̆ ᴑҙҌ Ԋ׆ ҹ

ῒ ῏ Ȃ ҹ ҹ ̆ ᴇ ȁ ȁ ȁ⇔ ȁ֜

ֲ ֽֽ̆ ԍ ѿ └ ҹ̆Ҍ ץ ᴑҙ ῒז

ᵌ ҹȂѿ ̆ ҹ ῒ ̆ ף

̆ ᵌ ҹῬ ̕ ̆ ҹ ῒ

̆ ף ̆ᵖ ף Ԉ ҹףᴇ

└Ȃᶛ ̆ Ҭ̆ ԍ Ԉ ҹ ҈ ᶫ

Ȃ ҹѿ Ҭ ᴆ̂ middlewarẽȐ30ȑ̆ ῀ ҍ Windows

ᵬ Ԉ ꜚ Ȃ ҳ ῒ ̆ ҹԅ

                                                        
Ȑ27ȑ Ҭȁ ῌ ȇ̔ ╠ Ȉ̆ ȇ ҍԈ Ȉ2021 9 ̆ 44  ҊȂץ

Ȑ28ȑ ẫȁ ȇ̔ ҍ └ Ȉ̆ ȇ Ȉ2019 2 ̆ 113  ҊȂץ

Ȑ29ȑ ̆ ȁ҈Ṑ ễȁ⅝Ԋ ȁ └ ̆ ᵬ ȂEiner Elhauge, Disgorgement 

as an Antitrust Remedy, 76 Antitrust Law Journal 79 (2009). 

Ȑ30ȑ Ҭ ᴆᾟ ԅ Windows ᵬ ҉ ᴆӊ Ȃ ḠҬ ᴆ ῒ ᶏ API ̆ ᴆ

ҹץ ᴆ̆ ғ ֓ ׅ ҍץ Windows ᵬ ֜ԑ ׆̆ ᶫԅ Windows ᵬ ̆

ῒ ԅѿ ף Ȃ 
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ᵌ Ԉ ҹ̆ ԑ ᵬ ԍ ̙ ԍᴋᵥ Ҭ ᴆ̙

ԍҌ ԍ Ҭ ᴆ̂ Ⱶ ̙̃ ԍᴋᵥ ῀ Ԉ

ҹ̙
Ȑ31ȑ 

ῒ҈̆ ҹῬ ̆ ҹ Ȃ ѿ֓

ᴆҬ̆ ⱴ └ ҹ ̆ ╝ ᴑҙ Ԋ׆ ᵌ

ҹ ꜚ ⱬ̆ №ȁ▫ ȂӞ ̆ᴑҙӊ ץ

ᵝȁ ҹ̆ ԍῒ ≠ ‖ ̆ Ҍ

ῒ ̆ ӄ ҹ ѿ Ȃᶛ ̆ Ḥ ȁ ľ Ŀ

ᴑҙ ῒז Ԉ ̆ ᴪ Ԉ ≠ ȁ ȁ

ᵝ ҹ̆ ‗ ľ ꜚ Ŀ ᴑҙ

№̆ ῒ ꜚ ꞉Ȃ ̆ ῍ ҹ ⁫ ֽֽ̆ Ảפ

ҹ ԍԊ ̆ ╝ ᴑҙ῍ ꜚ ⱬ ̆ ֟▫ ȁ

▫ ȁ ֲԊ ̆ ץ ᴑҙӊ ץ̆ ῍

Ȃ
Ȑ32ȑ 

（三）恢复市场竞争 

ᵝ ᴑҙ Ԉ̆ ȁ ȁⱴ

ⱬל ҹȂṢꜛ ҹ̆ᴑҙ ץ ȁ ȁ ȁ ȁ ȁ ȁ

ȁ֟ ȁ Ⱶȁ ᵝᴨ̆ל Ԉ ץ ῀ ̆

Ԉ ẁ ̂market tipping Ȃֽֽ̃ Ảפ ҹ ȁ

└ ̆ ᵝᴑҙׅ ԍ ᴨלȂ ̆ץ ҹ ῒҌ≠

῏ ӈ ԍ̔ ₯ ᵝᴑҙ ᴨ̆ל ҹ Ԉ

ᴆ̆ ҹ ’Ҋ Ԉ ’Ȃ Ԉ ҹ

Ȃ
Ȑ33ȑ ֽֽ̆└ Ԉ ҹ Ҍ ̆ ľ ѿҩ

└ ῏ ԈĿȂ
Ȑ34ȑ 

                                                        
Ȑ31ȑ Ҭ̆ Ὲ Ҭ ᴆ̂ Ⱶ ̃ᶏ APĬץ Windows ᵬ Ҭ ῏ Ⱶ

ȂUnited States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001). 

Ȑ32ȑ Michal S. Gal, Reducing Rivals’ Prices: Government-Supported Mavericks as New Solutions for Oligopoly Pricing, 7 Stanford 

Journal of Law & Business, and Finance 73 (2001). 

Ȑ33ȑ Thomas E. Sullivan, Antitrust Remedies in the U.S. and EU: Advancing a Standard of Proportionality, 48 Antitrust Bulletin 377, 424 

(2003). 

Ȑ34ȑ International Salt Co. v. United States, 332 U.S. 392, 401 (1947). ԍľ ẒĿ̆ ҹ ԍ ľẒĿ̆

ᵖ ľẒĿ Ҍ ľ Ŀ̆ Ӟ ԅ ӈȂ ȇ̔ ȅ Ȇ ᵝҍ Ȉ̆ ȇ Ԉ

Ȉ2022 2 ̆ 63 Ȃ 
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Ԉ ȁ ᵞ ῀ Ȃ
Ȑ35ȑ ̆ Ҍ

⇔ Ԉ ꞉ ╠ Ҋ̆ ѿ ῤ ԇ Ԉ ԍ

ᴨלȂᶛ ̆ ץ Ԉ ᶫ֟ ȁ֟ № ȁ ȁḤ

ȁ Ⱶ ꜛӈⱵ
Ȑ36ȑ̕Ӟ ץ └ ῍֣ῒľ Ŀ

Ȑ37ȑ̕ ץ

▫ ҹ ȁ ȁ ֟ ֟Ȃ ӊ̆ ҹ Ԉ

Ԉ ≠ ᵝȂ ̆ Ҍ ԍ Ảפ ҹ̆

ҹ ץ №ȁ▫ № ̆ғ ֓ Ҍ ҍ ҹ Ҥ ӈ҉ ῏

Ȃᶛ ̆ ԍ ├ȁ Ԉ ̆ ҹץ ῀ ԈȂ
Ȑ38ȑ

̆ ҙῈ Ҭ̆ ҹ̆ ҙῈ ľ ᴑ

ҙ̆ ₯ ̆ Ԉ ⱬĿȂ
Ȑ39ȑҹ ̆ ѿҩ ᴪ ֓

ץ ᴇ ԅ ҙῈ Ԉ Ȃ 

三、事后调查类垄断案件的救济类型 

ҍԊ╠ Ҭ └ ᵌ
Ȑ40ȑ̆ ҹ Ԋ ᴆ

ң ̆ԋ Ҍ ΐᵣ Ȃ 

（一）结构性救济 

ҹ ҹ Ԉ Ҍ≠ ̆ ΐ ῏ ᵬ Ȃ

ѿ ҹ̆ ֟ № ᴑҙ ꜚ ꞉ ̆ ľ ℗ ↕Ŀ̂clean 

break principlẽ̆ Ҍ ᴑҙӊ Ӟ̆Ҍ ӄ

̆ ľ Ԉ ѿ ĿȂ
Ȑ41ȑ ᵌ ̆ ᴪ ҹ ľ̆

֟ ֟ ̆ ҩҙⱵ ᾝ̆ ̆ῒҌᴪ

╠ ӊ ᴋᵥ ῏ ̆ғ ̆ Ҍ ᴋᵥ ѿ

ĿȂ
Ȑ42ȑ №ҹң ≢̆ № ▫ Ȃ 

                                                        
Ȑ35ȑľ ᵝ ⌠ ῀ Ḡ ̆ᴋᵥҌ ᵞ ֓ פ Ԉ̆ ᴪ

ȂĿEdward Cavanagh, Antitrust Remedies Revisited, 84 Oregon Law Review 147, 202 (2005). 

Ȑ36ȑľ ᴪ ᶏ ט ̆ҹ ⌠ῒ ҹ Ԉ ᶫ ֟ ȂĿPer Helllstrom, 

Frank Maier-Rigaud & Friedrich Wenzel Bulst, Remedies in European Antitrust Law, 76 Antitrust Law Journal 43, 59 (2009). 

Ȑ37ȑ ᴑҙ ᴨל ԍ ӟ ̆ ץ └ Ԉ ῍֣ ȂMichal 

S. Gal & Nicolas Petit, Radical Restorative Remedies for Digital Markets, 36 Berkeley Technology Law Journal 617 (2021). 

Ȑ38ȑ Michal S. Gal & Nicolas Petit, Radical Restorative Remedies for Digital Markets, 36 Berkeley Technology Law Journal 617 (2021). 

Ȑ39ȑ U.S. v. Aluminum Co. of America 148 F. (2d) 416, 446 (2d Cir., 1945). 

Ȑ40ȑ ´ ȇ̔ Ҭ └ └ ᴆ № Ȉ̆ ȇҬ Ȉ2019 4 ̆ 1095  ҊȂץ

Ȑ41ȑ ICN Merger Working Group, Analytical Framework Subgroup, Merger Remedies Review Project, Report for the fourth ICN 

annual conference in Bonn, June 2005, p. 7. 

Ȑ42ȑ OECD, Remedies and Sanctions in Abuse of Dominance Cases: National Contributions of European Commission, OECD (8 July 

2022), https://www.oecd.org/ competition/abuse/38623413.pdf, p.186. 
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1.  №  

№ ԍ ҹ ᴑҙ ̆ ᴑҙ ԍ

≠ ‖ ľ ꜚĿ ≠ ȁ ȁ ᵝ ҹץ ԑ

ᶭ ᴇ ҹȂ ̆ ֜ ᵣȁ ȁ

ҙⱵ ľҬ׃ Ŀ ̆ ῒז Ԉ ҙⱵ̆

ץ ≠ ‖ ץ ȁ └ Ԉ ̆ ֲ ῒ῏ ҙ

Ⱶ № Ȃ
Ȑ43ȑ׆∞ᶛ ҉ ̆ AT&T ҹ № ῖ ᶛȂAT&T Ὲ

ῒ ֜ Ḥ Ⱶ ᵝ̆ ԅ └ Ḥ Ⱶ Ȃ

ҍ ̆AT&T Ὲ №̆ 7 Ὲ ̆ῒ ֽḠ

ԅ ȁ └ Ȃ
Ȑ44ȑ 

ӊ ̆ѿ֓ Ӟ ԇ Ԋ ᴆҬ №

ⱬȂᶛ ȇ̆ Ԋᴪ 1/2003 ᶛȈ 12 ₮ ľ̆ ᴑҙ

ӄ ҹ ̆ ῒ ҹ ╠ ᵬ₮

ĿȂ
Ȑ45ȑ ̆ ȇ ֲ ḠῈ ֜ Ȉ 8 ӊ ľ̆ ̆

Ὲ ֜ ᴪ ᶭץ ῇ ԋ ̆ Ԋҙפ № ҙ ῒז

Ⱶ Ԉ ĿȂ
Ȑ46ȑѿ ̆ № Ҥ ᴆ̆ ᵖҌ

ԍ̔̂ 1̃ ᴑҙ ≠ ‖ ᶏҊ̆ ҹ̂̕ 2̃ ҹ Ԉ

Ҥ ̂̕ 3̃ῒז ᵬ ̂̕ 4̃ №Ҍᴪ ᴑҙῤ

ȁ ҹץ ȁ Ԉ ⱬ ȁ Ꞌ ῏ ≠ Ȃ 

2.  ▫  

ҍ № Ҍ ̆▫ ԍ ҹ ᴑҙ Ȃ ӊ̆ ᴑҙ

ῒזᴑҙ ҙⱵȁ ȁ ֟ ȁҒ ̆ ῒזᴑҙ Ԋᴪ ᵝȁ

‗ ̆ҍῒזᴑҙ῍ ᴑҙȁ ף ̆ ԍ ҹ ԅ

ȁ ᴨל ֟̆Ҍ ȁ ȁⱴ ҩᴑҙ ңҩ҉ץᴑҙᵬҹ῍ ᵣ

ⱬ̆ ῀ ᵝ └ ̆ Ӈ ץ

▫ ҉ ֟Ȃῒ ̆҉ № ҹӞ ⌠Ԋ╠ Ҭ └└

̆ᵖ Ҭ̆ ԍ ῏ᴑҙ ӈⱵ̂ ֞ ̃̆

῏ ҹ ⌠ ‰̆ ᵖ ȁ ҹ Ҍ ץ ᵞ

ᵀ ҹ Ԉ ‰ԅ ⌠ Ҥ └ ҹ̆ ̆ Ԋ

                                                        
Ȑ43ȑ Lina M. Khan, The Separation of Platforms and Commerce, 119 Columbia Law Review 973 (2019). 

Ȑ44ȑ United States v. AT&T Co., 552 F. Supp. 131 (D.D.C. 1982). 

Ȑ45ȑ ᾣ Һ ȇ̔ ῍ᵣ Ԉ Ȉ̆ ₮ 2006 ̆ 257 Ȃ 

Ȑ46ȑ ҬҺ ȇ̔҈ ѿ Ԉ ῖȈ̆ Ҭ ₮ 2009 ̆ 162 − 163 Ȃ 
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ᵝ ᴆ ῏ ҹԇץ ̆ ꜛԍ ╠ ̆ Ԉ Ȃ

ᶛ ̆Facebook InstagramȁWhatsApp ⌠ ̆ᵖ

ᴪ Facebook ҹ ̆ Facebook ▫ Instagramȁ

WhatsApp ῤ ῏ҙⱵ ֟̆ ῒז ץ Ԉ Ȃ
Ȑ47ȑ 

Ҍ ̆Ԋ ᴆҬ ▫ ҹԅ Ԋ╠ Ҭ Ҍ Ȃᴑ

ҙ ᵝ ҹ ῏ ֟ȁ ȁ ῒ ᵝ̆Ӟ

ҳ▫ Ȃᶛ ̆ ᴑҙ̆ ȁ ȁ └ Ḃ

ҹ ҩֲ ̆ ᴑҙ ֟ Ԉᴨ̆לᵖ ԍ ̆

▫ ѿ ‰ ҺᵣȂ ̆ Standard Oil ▫ ῖ

ᶛȂStandard Oil Ὲ ȁ ȁ ᴇ ԅ

̆ ̆ └ Standard Oil Ὲ ▫ ᴧ Ὲ қ̆

֓ Ὲ 34 ҩ Ὲ Ȃ
Ȑ48ȑ 

（二）行为性救济 

ѿ֓ Ҋ̆ ҹ ץ ҹ ῒҌ≠ ȂҌ ̆ҍ

ľ ℗ ↕ĿҌ ̆ ҹ Ҍ ᴑҙ֟ ̆ ᴑ

ҙ ҹץ ᴑҙӊ ֜ ῏ Ȃ ᴪ ӈ ľ̆ ҹ ᶏ ῏ᴑҙץ

ꜚ Ԉ ҹ ̆ғ ’ Ḡ ĿȂ
Ȑ49ȑ ҹ

̂behavioural remedỹ №ҹ ҹ ̂conduct remedỹ ̂performance 

remedy Ȃ̃ 

1.  ҹ  

ҹ ̆ῒҬ ľ Ŀ̂ mirror̃ ҹ̆ ᴑҙẢפ

ҹ ҹȂᶛ ̆ Ḡ ‗ ᵞᾢ╠῍ Ҋ

ᴇ ᾢ╠῍ Ҋ ֟ ̆ ֜ ᶫᶫ ȁ ȁ ῀ȁԑ ֜ ̆

Ḡ ֟ ̆ Ԉ ⅞̆ ֜

ҌῬ └ ҍ Ԉ ᵬ ҌῬ └ ̆ Ḡ ̆

Ȃ 

Ҍ ̆ ҹ Ҍ ԍľ Ŀ ҹȂ ’Ҋ̆ҹԅ ҹῬ

Ԉ ̆ᴑҙ ץ ꜚ ӈⱵȂᶛ ̆

Ҭ̆ ⌠ ҹҺ ҹ̆ᵖ ԍ ̆

                                                        
Ȑ47ȑ Federal Trade Commission v. Facebook, 1:20-cv-03590 CRC (D.D.C. Dec. 9, 2020). 

Ȑ48ȑ United States v. Standard Oil Co., 173 Fed. 177 (E.D. Mo. 1909); Standard Oil Co. v. United States, 221 U.S. 1, 77 (1911). 

Ȑ49ȑ OECD, Remedies and Sanctions in Abuse of Dominance Cases: National Contributions of European Commission, OECD (8 July 

2022), https://www.oecd.org/ competition/abuse/38623413.pdf, p.187. 
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ѿ Ὲ ῒ ̂APĨ ῒזҍ Windows ԑ ᵬ ᴆ

Ḥ Ȃ
Ȑ50ȑ ӈⱵ ̆ ᵖҌ ԍ̔̂ 1̃ḱ Ὲ ↕̕

̂2̃ ᴋ Ԋᴪ ̂̕ 3̃ ̂̕ 4̃ ḱ ̂̕ 5̃ ҙⱵ

֟ ץ̆ ᴪ ȁ Ⱶ ⱳ ԇץ ҹ № ̂̕ 6̃ ֟ ̂̕ 7̃

ᴑҙӊ ᴑҙῤ ȁḤ ȁֲ ̂̕ 8̃ Ḃ≠ ̂ ῒḤ

̃ Ҍ ᴑҙ ӊ ℗ ̂ ̃ ̂̕ 9̃ ȁ ȁ֟ ȁ Ⱶȁ

ԑ ᵬ Ḥ ԑ ᵬ ‰ԇץ⇔ ȁ ḱ ̂̕ 10̃ҹ ԑ

ԑ ⱬ ̂̕ 11̃ҹ Ԉ ᶫ֟ ȁ֟ № ȁ ȁ Ⱶ

ꜛȂ 

2.   

ҹ ᴑҙ ⱴԅ ӈⱵ̆ᵖ ᵣ҉ׅ Ԉ ꜚ ↕Ȃ

Ҍ ̆ ҉ ԅ ̆ Ȃ ֓ Һ

ᴇ ȁ ȁ ȁ⇔ Ȃᶛ ̆ ѿҩ֟ ΐᵣᴇ ᴇ ̆

֟ ̆ ֟ ’ Ⱶ Ḡ ԇץ ̆ └ ȁ ₮

Ȃ ̆ ԍẒ ԅ Ԉ ꜚ ↕̆ ֓ Ἕ ҙ └



经贸法律评论 2022 年第 5 期 

68 

四、结构性救济和行为性救济比较 

ҹ ΐ ̔╠ ᴑҙ֟ № ḱ ̆

ᴑҙ ȁ֜ ῏ ץ ֟ ᶏ └̕╠ ῒⱳԍѿ ̆

ȁ Ȃ ҹ ΐ ᴨⱷ̆ ᴨ

ⱷ ӊ№Ȃ 

（一）结构性救济的潜在优劣 

ᴨל ԍ̆ №ȁ▫ ℗ ҍ ֟ ̆

ᴑҙ֟ ᴆ̆╝ ῃ ԅᴑҙ׆Ԋ ҹ ꜚ ⱬ̆ ѿ

‗ Ԉ └Ȃ ԍ ҹ ̆ ᴨל ᵣ ̔ ᴑҙ №

ῤ └ ѿ №̆ᴑҙ № ȁ ֟▫ ֞ ꜚ ῖ ̆Ӟ ̆

ԍᴑҙ ꞉ ȁ ̆ᶏᴑҙҒ ԍ ҙ

Ⱶ Ҍ ҹ ҹ ӈⱵ ׆ № ⱬ ̆ ᵣ Ȃ

ԍҍ ᵣ ᵬ ̆ ԍ Ȃῒѿ̆ №ȁ▫ Ҍ

ễ ̆ Ὲ ᴇ ҉ ֟₮ Ҭ ӯ ̆Ҍֽ≠ ԅ

ꜚ ԅ Ԉ̆ ғ ᾧԅ ԍ ȁ ‗ᴑҙ῀׃ ꜚ

Ȃῒԋ̆ ᴑҙ ᾝ ̆ ץ ῒҙⱵ ⱳ

№ȁ▫ ̆ғ ľ ℗ Ŀ ѿ ̆ ↕҉Ҍ
Ȑ55ȑ̆ Ȃῒ҈̆ ̆ ꞊ ’Ҋ̆

Ҍֽ ̆ ғ Ԉ ԅ⇔ ῏ᴑҙ ̆

ȁꞋꜚ Ӟ ֣ ≠Ȃ Standard Oil Ὲ ▫ AT&T Ὲ №

ᶛȂ
Ȑ56ȑῒ ̆ ľѿҩ ᵣ Ҍױֲ Ŀ

Ȑ57ȑ̆

Ӈֽ̆ Ԋ׆ ҹ ⌠ № ▫ ̆ └ ꜛԍ

ҹ Ȃ ӈ҉̆ ᵝ └ ̆ └ №

ľ Ҍץ ᵖҌ Ŀ ῚΐḠ Ȃ 

№ȁ▫ ᵬҹ ᾟ№ ̆ᵖ ᵝ ᴆҬ

Ҍ Ȃ ԍ̆ ҹ ľѿ╕ ĿȂ
Ȑ58ȑ ԍ ᴑҙ֟

                                                        
Ȑ55ȑ Ҍ ̆ ̆ѿ Ҍ ▫ ֟ Ҍ № № ҹѿ ᴑҙȂ ѿ

ⱴԅ҉ ҹ └ ᴆ̆ ԇץѿ Ȃ 

Ȑ56ȑ Edward Cavanagh, Antitrust Remedies Revisited, 84 Oregon Law Review 147, 195 − 197 (2005). 

Ȑ57ȑ̵ ̷ ¥ ȇ̔ Ȉ̂ 2 ̃̆ ̆Ҭ ₮ 2003 ̆ 313 Ȃ 

Ȑ58ȑ William Kovacic, Failed Expectations: The Troubled Past and Uncertain Future of the Sherman Act as a Tool for Deconcentration, 74 Iowa 

Law Review 1105, 1144 − 1146 (1989). 
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ḱ ̆ ҹ ΐ ̆ Ҍֽ ᴑҙ֟ ᷅ ȁ⁞

Һᵣ ⇔ ꞉̆ ғ ᴑҙ ֟ ȁ ȁ ῏ ≠ ҩ֟ҙ

ԈⱬӞ Ȃ ̆ ᴑҙҙⱵ ⱳ ’Ҋ̆ ץ

֟№◓̆ᵖ ᴑҙ ̆‗ ֓ ֟ ▫ ȁ▫ ̆ ᴪᾟ

Ԉ ғ Ȃ ғ̆ ԍ ⱬ ӯ Ҍ ⌠̆ ֟▫ Ҍѿ ⇔ ₮ ⱳ

ȁ Ԉ Ȃ ̆ ҹ ̆ ↕ ȁ ↕ ̆

ҙ ̆ Ҍ ̆ѿ ̆ ᴪ

ῒ Ҍ≠ Ȃ 

（二）行为性救济的潜在优劣 

ҹ ᴨל Ȃ׆ Ảפ ҹȁ ȁ ⅞ȁ

ȁ ᶫ ῀̆⌠ḱ ↕ ȁ ҙⱵ ȁ ֟ ȁ⇔

ԑ ᵬ ‰ȁҹ Ԉ ᶫ ꜛ ̆Ῥ⌠ᴇ ȁ֟ ȁ ȁ⇔ ̆

֓ ԅ ү ҹ Ȃ ғ̆ ҹ ΐ ҉ ̆ ץ

ᴑҙ ᵬ₮ ץ̆ ’Ȃ ̆ Ҍ⌠

̆ ҙ ᵬ₮ ̆ ᴑҙ ֟

Ȃ
Ȑ59ȑ 

Ҍ ̆ ҹ ᴨלӞ ̆ῒ ԍ ᵝ

ᴆ̆ᵖ Ȃῒѿ̆ ҹ ᵌү ̆ᵖ

Ҍ ̆ Ԉ Ӈ ȁ Ӈⱬ Ȃ ӊ̆ ҹ

Ҍ ץ ᴑҙ ҹ ꜚ ⱬ̆ ԅ ӊ Ȃῒԋ̆ ҹ

Ȃᶛ ̆ Ԉ №֣ ֟̂ ȁ

ȁ ȁ ֟ ȁҒ ̃̆ Ҍֽ └ Ὲ ȁ ȁ ֜ ᴆ̆

Ԋ ’̆ ᴆ Ҍ ᵬ₮ Ȃ Ḃ ⱴ Ҭ ȁ

Ҭ ȁ Ҭ ӈⱵ ľ̆ Ŀ ӈӞ Ԉ ̆ Ҍ ῀׃ Ȃ

֓ ⱬ ľῃ Ŀ ̆ ᶏ Ȃῒ҈̆ ҹ ⌠ᴑ

ҙ Ȃ ╠ ̆ ҹ ̆ ҹ ԍ ҩ

└ᴑҙ ⱬ̆ᵖל ⱬל ץ ῒז ꜚ ҹȂ ҉̆ ҹ

ץ ̆p Ἕ ľ̆ ҹԅ ᾧ Ԉ ҹ

ῤ פ ̆ ₮ ̆ ҹԅ ᵟ

ῤ ̆פ ԅᴑҙ ԈĿȂ
Ȑ60ȑ ̆ ҹ

                                                        
Ȑ59ȑ ҹΐ ̆ ‗ ⱬ҉ל ̆ Ҍᴪ ῏ ҹ Ȃ ╤ ȇ̔

Ҭ └ └ ҍ Ȉ̆ ȇ֜ Ȉ2021 4 ̆ 77 Ȃ 

Ȑ60ȑ̵ ̷ ¥ ȇ̔ Ȉ̂ 2 ̃̆ ̆Ҭ ₮ 2003 ̆ 321 Ȃ 
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ľ Ŀ ľҌ Ŀ Ȃ 

（三）打破行为性救济优先于结构性救济的迷信 

̆ ᴑҙ ⱬל ȁ ғ ӄ ̆ ᴑҙ

≠ ‖ ᶏῒ ҹ̆ ҹ ғ ץ ̆ Ӈ

ᴨל Ȃ
Ȑ61ȑᵖ׆ ’ ̆ ҹ ᵝ

ᴆҬ ̆ Ȃᶛ ̆ ᴪ ׂ ᴆҬᶏ

ֽ̆ Continental Can ȁGillette ȁARA ҩ≢ ᵝ ᴆҬᶏ

ԅ Ȃҍ ̆ Ԋ╠ Ҭ̆ ᴪ

ҹ ľ̆ 80% ᴆ ĿȂ
Ȑ62ȑ ԍ Ҍ

ױֲ̆’ ῒ ԍ̔ѿ ľ̆ └ Ԉ

̆Ԋ ↕ Ԉ ҹ ҹ Ŀ
Ȑ63ȑ̆ ľ

ᵝ Ҍ ̆ ҹ̆ ᵝ ҹ ᾢ

ҹ ĿȂ
Ȑ64ȑ ѿ ȇ̆ Ԋᴪ 1/2003 ᶛȈ 7 ₮ ľ̆ ᴪ ҹ

֟ ҍ ̆ ᴋᵥ ҹ

ᴪ ῏ᴑҙ ҹ ̆ ץ Ŀ
Ȑ65ȑ̆ ֲ

ҹ ľ̆1/2003 ᶛ ԅ ҹ Ẓ ŀŀ Ẋ ̂ ᴆҬ̃

Ҍ ĿȂ
Ȑ66ȑ 

ᵖ ̆ ’ Ẓ Ȃῒѿ̆ Ԉ Ҭȁ

ᵝȁ ᴑҙ ȁ ȁⱴ ⱬל ̆ Ҍ ̆

ԍľ Ŀ ҹȂ ᵝȁ ᵬľ ҹĿ

ҍӊ Ҍ ̆ ԍ Ҭ ᵝȂῒԋ̆ Ԋ╠

Ҭ └̆ Ԋ ᵝ ̆ ҹ ̂ ̃

Ԉ ̆ ╠ Ȃ ̆Ҍ ԍľԊ╠ ҹĺԊ ҹĿ

̆ҌẊ ҹԊ ᴆҌ ╠ ̆ӞҌ Ԋ╠

                                                        
Ȑ61ȑ Thomas E. Sullivan, The Jurisprudence of Antitrust Divestiture: The Path Less Traveled, 86 Minnesota Law Review 565, 609 (2002). 

Ȑ62ȑ 2004 11 2018 12 ̆ ᴪᵬ₮ԅ 254 ҩ ᴆᾛ Ҭ ‗ ̆ῒҬ 212 ҩ ᴆ ԅ

̆ 11 ҩ ᴆֽ ҹ ȂBenjamin Lörtscher & Frank P. Maier-Rigaud, On the Consistency of the European Commission’s 

Remedies Practice, in Damien Gerard & Assimakis Komninos eds., Remedies in EU Competition Law-Substance, Process and Policy, Wolters 

Kluwer, 2020, p.69 − 71.  

Ȑ63ȑ Cyril Ritter, How Far Can the Commission Go When Imposing Remedies for Antitrust Infringements?, 9 Journal of European 

Competition Law & Practice 587, 596 (2016) . 

Ȑ64ȑ OECD, Remedies and Sanctions in Abuse of Dominance Cases: National Contributions of United Kingdom, OECD (9 July 2022), 

https://www.oecd.org/ competition/abuse/38623413.pdf, p.167. 

Ȑ65ȑ ᾣ Һ ȇ̔ ῍ᵣ Ԉ Ȉ̆ ₮ 2006 ̆ 263 Ȃ 

Ȑ66ȑ R. O’ Donoghue & J. Padilla, The Law and Economics of Article 82 EC, Hart Publishing, 2006, p.676, 683. 
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ᴆ ṝ ῏ ԍԊ ᴆȂῒ҈̆ Ҭ̆ᴑҙ

ҬҤ Ԉᵖ ᵝ̆Ӟ ⌠ ‗ ⱴ ֟▫

Ȃ
Ȑ67ȑֲפ ̆ ᵝ ⱴ ᵝ ῍

ᵝ̆ ҳ ҹ ľ ĿȂ ≢ ԍ ̆ғҍץ

ҹ Ҍ῀Ȃῒ ȇ̆ Ԋᴪ 1/2003 ᶛȈ 7

Ⱶ ֟ ԅ ̆ꜛ ԅ ҹ ᴨᾢԍ Ȃ ҉̆ ҹ

҉ ľ ṿĿ ̆ῒ ↕ȁ ↕̂ ↕̃

̆ ӊ̆ԋ ᴨ ⱷ ӊ№Ȃ
Ȑ68ȑ ̆ 7 ֞ Ҍ

̆ ľ ᴪ ֟ ҍ ҹ ̆ ᴋᵥ

ᴪ ῏ᴑҙ ҹ ̆ ץ ҹ

ĿȂ
Ȑ69ȑ 

̆ ҹ Ẓ ̆ ↕

ԅȂ 2022 7 ̆ 4 000 ᴆ Ҭ ᴆ̆ῒҬᶭ

ӏ ȁ Ҭ ȁ 3 ҩ ᴆ̆ ᴆ ‰ ֒ȁ

54 ҩ ᴆȂ ᶛ ᵞ̂Ҍ 1.5%̃̆ ғ ᴆ ‰

ᴆҬ̆ ᴆҌ ѿ ̔7 ҩ ᴆ ԅ ̆18 ҩ ᴆ ԅ

̆29 ҩ ᴆ ԅ ҹ Ȃҍ ̆ 740 ᵩᴆ

ᵝȁ Ԋ ᴆҬ̆ ᴋᵥѿ ᴆ Ȃ
Ȑ70ȑ

̆ Ԋ ᴆҬῃ ᶭ Ảפ ҹ̆ ῃ ⱴ

ӈⱵ ҹ ȁ ̆ ֽֽ ᵬ ҹ ꜛ̆ ῃץ

Ḡ ̆ӞҌ ץ ᴇṿȂ 

五、余论：新《反垄断法》遗留的救济制度缺陷 

҉ ̆Ԋ ᴆ Ҍ └ ȁ ̆ ҹ└ ҹȁ

ҹῬ ȁ Ԉ̆ ҹ ҹ ҹ Ԉ Ҍ≠

                                                        
Ȑ67ȑȇ ᶛȈ̂ 2004̃ ľҤ Ԉ ‰Ŀ ԅ ╠ľ֟ ⱴ ᵝ ‰Ŀ ̆ ľ

ᵬ Ŀ̂ ⌠῍ ᵝ ̃Ӟ ῤȂ ̵ ̷ ȇ̔ ᴑҙ └└ ̔ ȁ

ҍ № Ȉ̆ ´ȁ ̆ ₮ 2009 ̆ 133 − 144 Ȃ 

Ȑ68ȑȇ Ԋᴪ 1/2003 ᶛȈ 12 ⱴ Ҭ ̆ ̆ ľ ᴪ ᴋᵥ ҹ

̆ ↕̆ ҹ ĿȂ ᾣ Һ ȇ̔ ῍ᵣ Ԉ Ȉ̆ ₮ 2006 ̆

256 Ȃ 

Ȑ69ȑ Frank P. Maier-Rigaud, Behavioural versus Structural Remedies in EU Competition Law, in Philip Lowe, Mel Marquis & Giorgio 

Monti eds., European Competition Law Annual 2013, Hart Publishing, 2016, p.207 − 224. 

Ȑ70ȑ ᴆ ‰ Ҭ ᴆ ’ ԍ ԋ Ȃȇ Ȉ ץ ̆

ᴆ ̆ Ҽ ȇ̔ Ὲ Ԉ ̆ Ԉ ᵬȈ̆ ȇֲ Ȉ2021 11 9 ̆ 13 Ȃ 



经贸法律评论 2022 年第 5 期 

72 

̆ №ȁ▫ Ảפ ҹȁ ӈⱵ ҹ

Ȃ 

̆ ȇ Ȉ ᵝ ᴋ ̆ ₮

ľ └ ȁ Ŀ Ȃ ȇ Ȉ ̆ ̆ /

ᵝ ľ̆ Ảפ ҹ̆ ̆ ҉ѿ

№ӊѿ҉ץ №ӊ Ҋץ ĿȂ ԅ҈ ᴋ ̆ῒҬ ȁ

ῖ ̂└ ̃
Ȑ71ȑ̕ Ảפ ҹҌ ԍ ̆ ԍ פ

Ȑ72ȑ̆

ⱴ ᶭ ĺĺ Ҍᾟ№ ᶭ Ȃ ҹ̆ Ảפ ҹ

ҹ ̆ ΐ ᵬ ̆ ҹῬ

Ԉⱬ Ȃ Ԋ ᴆ ⱴ ⱬ ԍ

ľ Ảפ ҹĿ̆ Ḡ Ȃȇ Ȉ ḱ └

̆ᵖ׆ ḱ ȇ Ȉ ῏ ľ̆ └ ȁ Ŀ Ҍֽ ⌠ ̆

ѿ ⱴ Ȃѿ ̆ ᵝ ᴋ ̆ └

ᶭ ⌠ᴋᵥ ᾟ̆ ׅ ԍ ľ Ảפ ҹĿ̕ ѿ ̆└ ⱬ

̆ ⱴľ҉ѿ ̆ ԓ ҆ᾝץҊ Ŀľ ף ֲȁҺ

ֲ ᴋֲ ҩֲ ᴋ ̆ ץ ѿ ҆ᾝץҊ Ŀľ

̆ ≢Ҥ ȁ ≢ ⱷȁ ≢Ҥ ̆ Ⱶ ץ

ԓ Έ ȁ ԓ ҂ ȁ ԓ ῇ ȁ Έ ԋ ԋṐ҉ץԓṐץҊ

ΐᵣ Ŀ Ȃ ғҌ ץ ҹҬ ᴋ ̆ ⌠

ԅ
Ȑ73ȑ̆ӞҌ ᴑҙ ԅẠ

Ȑ74ȑ̆ Ḃ

ꜛԍ ҹȁᶏᴑҙҌ Ҍ Ῥ׆Ԋ ҹ̆ᵖ ױ ⌠̆ ȁ

└ ׆ ҉ ⱬ̆ӞҌל ҹ

Ԉ ᴆ̆ Ԉ≠ ȁ ≠ ȁ⇔ ≠ ȁ ≠

ῃ Ḡ Ȃ ԍ ⱴ ҹ ᶭ ̆

                                                        
Ȑ71ȑȇҬ ֲ ῍ Ȉ 9 ľ̔ ̔ŀŀ̂ԋ̃ ȁ ȁ ̕ŀŀĿ 

Ȑ72ȑ ׆ ҹ ҉ ̆ Ảפ ҹȁ פ פ Ҍ ̆ ̆פ ῒ̆פ

῏ ӈⱵ ҹ ℗ԍ Һᵣ ΐᵣӈⱵ ҹ ↕ Ȃ׆ ῤ ̆ Ảפ

ҹ פ ѿ ӈ̆ פ פ ԋ ӈȂ ´ ȇ̔ פ └ĺĺץ

ҹ Ȉ̆ ȇ ҍ Ȉ2014 3 ̆ 80 Ȃ 

Ȑ73ȑ Ҍ ̆ ẫ ȇ̔ Ҍ └ Ȉ̆ ȇ Ȉ

2020 4 ̆ 109  ҊȂץ

Ȑ74ȑ ҉̆ ῒז └ ̆ ԅȂ ӊ̆ └ ⱳ ԅ ҹ ҕ

̆ ᵩ Ȃᵖ Ҭ̆ Ạ⌠ ̆ ᴑҙ ט ̆ ԅȂPer Helllstrom, Frank 

Maier-Rigaud & Friedrich Wenzel Bulst, Remedies in European Antitrust Law, 76 Antitrust Law Journal 43, 48 (2009). 



救济制度适用于事后调查类垄断案件研究 

73 

ᵝȁ ᴆ ᶭ ẁ ̆ ľ

Ảפ ҹĿ ῤ Ȃ
Ȑ75ȑ Ҥ ̆ ῀

ľҹ Ŀ ̆ ľ Ҍ Ŀ Ȃ 

ԍ ̆ Ṣ ̆ ȇ Ȉ ᵝ

ᴋ ᶭ ľ Ảפ ҹĿ̆ ҹľ פ

ҹ ҹ ԈҌ≠ Ŀ̆ ҹľ Ảפ ȁ ҹץ

ῒז ҹ Ԉ Ҍ≠ ĿȂ ̆Ҍֽ ẫῃԅ ȁ

ᵝ ᶭ ̆ ғᶏ ȁ ᵝȁ ̂ Ԉ ̃

Ҭ ᴋ ҉ ᵌ Ȃ
Ȑ76ȑ ̆ ẠӞ

̆ ԍ ȁ ᵝ ҹ ̆ Ҍ ľץ

ף ȁѿ ԅԊȁҌ Ŀ̆ ľ ᾢ ↕Ŀ ľ ᾢ ↕Ŀ
Ȑ77ȑ̆

ѿ פ Ả ҹ̆ץ ֟ ̆ ѿ פ

ҹ̆ץ ̆ Ԉ ᴆȂѿ ץ

ӊ̆ ᴋᵣ Ҭΐ ̆ᴨᾢԍ └ ̆

׆ פ ҹ ’Ȃ ḱ

ȇ Ȉ ῏ Ҭ ⱴľ ҹ ’Ŀ

Ȃ
Ȑ78ȑ 

̆ └ ԍ ȁ ᵝ Ԋ

ᴆ ∆ ̆ ῤ ȁ ȁ ̕ ԍ

└̆ ȁ ᵬ ῃ ῀ № Ȃῒ ̆ Ԋ ᴆ

└ ̆ Ṣ Ҭ ⱴ └ ᴆ ῏ Ạ ̆ ῒᵬҹѿҩ

̆ ѿ Ȃ 

                                                        
Ȑ75ȑȇ Ȉ ľ Ảפ ҹĿӊ ̆ ᶏ ֓ ҹ ̆

Ԋֲ ῒז ӈⱵȂ ȇ̔ ԑ ԑ ӈⱵ ῒ Ȉ̆ ȇ ҍԈ Ȉ2022 3 ̆ 119 − 120 Ȃ 

Ȑ76ȑ Ҭ ᴋ̆ ḱ ȇ Ȉ 58 ľ̔ Ҭ̆ғΐ

ΐ ȁ └ Ԉ ̆ Ⱶ Ảפ Ҭȁ № ᴍ ֟ȁ ҙץ ῒז

⌠ Ҭ╠ ̆ ҉ѿ №ӊ Ҋץ ̕Ҍΐ ȁ └ Ԉ ̆ ԓ ҆ᾝץҊ ȂĿ 

Ȑ77ȑ Һ ȇ̔Ҭ ֲ ῍ Ȉ̆ Ҭ └₮ 2021 ̆ 211 Ȃ 

Ȑ78ȑ ḱ ȇ Ȉ 59 ľ̔ ԓ Έ ȁ ԓ ҂ ȁ ԓ ῇ ̆ ΐᵣ

̆ ҹ ȁ ȁ ҹ ’ ȂĿ 



经贸法律评论 2022 年第 5 期 

74 

 

The Application of Remedy System to Ex-post Monopoly Cases:  
The New AML’S Remaining Defects 

HAO Junqi 
 

Abstract: Antitrust remedy is not exclusive to ex-ante merger control. The remedy for ex-post 

monopoly cases such as monopoly agreement and abuse of dominant position is not sanction or 

punishment, but necessary measures to effectively terminate illegal acts and eliminate the adverse 

effects of such acts on competition. The three core objectives of remedy for ex-post monopoly 

cases are to stop illegal acts, prevent illegal acts from happening again and restore market 

competition. Structural remedy involves the redistribution of undertakings’ property rights, which 

aims to weaken the motivation and ability of undertakings to implement monopolistic behavior, 

including break-up remedy and divestiture remedy. Behavioral remedy involves the restriction of 

the freedom of contract and the way of exercising property rights, aiming at continuously 

regulating the behavior of undertakings and the transaction relations between undertakings, 

including conduct remedy and performance remedy. Structural remedy and behavioral remedy have 

potential advantages and disadvantages, and behavioral remedy is not necessarily superior to 

structural remedy. The legal liability provisions of the newly revised Anti-monopoly Law further 

deepen the problem of “emphasizing sanction and neglecting remedy”, and leave systemic defects 

of remedy system and its legal basis applying to monopoly agreement and abuse of dominant 

position.  

Keywords: Ex-post Monopoly Cases;  Sanction;  Remedy;  Structural Remedy;  Behavioral 

Remedy 
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