10

[ B4 ES ] D922.16

10 13
10

[ XERiRAIES ] A [ XEHS ] 2096-6180 (2022 ) 05-0108-16

108

2022

10 “

2022A6830



10
13

GDPR/DS-GVO
BDSG 10
Verbotsprinzip  *

4

109



1032

28

10

6  Alexander RoRnagel, Kein “Verbotsprinzip” und kein “Verbot mit Erlaubnisvorbehalt” im Datenschutzrecht, NJW 72 (2019), S.1.

7 — 2019 6

110



13

69 1 “
1165
8
2 . 13 ”
13 “
o 5
6 10
8 2012 1

9 Kuehling/Raab in Kuehling/Buchner DS-GVO Einfuehrung Rn. 19, 29.

111



10
111 1035

10

10

10
10

10

10

112

10

10

2021

10

10

21

10

10



10
11
12
10
111
10
111
13
1 2 3 7 8 32—35
4 2 42 44 45 47 48
10
10
2.
10 13
Erforderlichkeitprinzip 13
11 2021 42
12 2021 16-18 79

13  Buchner/Petri in Kuehling/Buchner DS-GVO Art. 6 Rn.1, 15.

113



13

13

13

15

10

13

10 5

16

114

14  Paal/Pauly/Ernst, 3. Aufl. 2021, DS-GVO Art. 1 Rn. 7.
15 Alexander RofRnagel, Kein “Verbotsprinzip” und kein “Verbot mit Erlaubnisvorbehalt” im Datenschutzrecht, NJW 72 (2019), S.1, 4.

16
17

2021
2021

42

13
13

10

10

16-18 104

13

17

10

14

13



13 1 7

18
10
19
6
1
GRCh EMRK
20
111 1032
18 “ "
2009 3 2021
3 20215
2020 6

19  Buchner/Petri in Kuehling/Buchner DS-GVO Art. 6 Rn.10.
20 Buchner in Kuehling/Buchner DS-GVO Art. 1 Rn. 8 -11.

115



21

823 1
823 2
22
10 13
23 l “*
1 1
" 2
13
“ ? 1038 1
4 2
21 2019 4
2020 8 2021 5

22 Staudinger/Hager (2017) C. Das Personlichkeitsrecht., Rn. C173; MUKoBGB/Rixecker, 8. Aufl. 2018, Anhang zu § 12. Das Allgemeine
Personlichkeitsrecht (AllgPersonIR) Rn. 132ff.

23 Buchner in Kuehling/Buchner DS-GVO Art. 1 Rn. 11.

24 2021 5

116



25

26

24

10 13

27
28

VerhaltnismaRigkeitsprinzip 29

13
10 56 7

25 1038

26  BeckOK DatenschutzR/Schild, 36. Ed. 1.5.2021, DS-GVO Art. 4 Rn. 27b, 27c.

27  Christopher Kuner, Lee A. Bygrave, Christopher Docksey & Laura Drechsler ed., The EU General Data Protection Regulation

(GDPR): A Commentary, Oxford University Press, 2020, p.325.
28 Paal/Pauly/Ernst, 3. Aufl. 2021, DS-GVO Art. 1 Rn. 4

117



30

2019 19 14
13
2022 11
10
6 1
31
2020 3 233

31 Paal/Pauly/Frenzel, 3. Aufl. 2021, DS-GVO Art. 6, Rn. 26.

118

30

106

13



32

2016
3.
26
4
Videoiiberwachung
achig offentlich zuganglich
34
32 2020 2612

33 Paal/Pauly/Frenzel, 3. Aufl. 2021, BDSG § 4 Rn. 24 - 25.
34 Paal/Pauly/Frenzel, 3. Aufl. 2021, BDSG § 4 Rn. 25a.

33

groRfl

119



13 5 6 10

10

35

10

GB/T 35273—2020 3.5
36

35  Alexander RoRnagel, Kein “Verbotsprinzip” und kein “Verbot mit Erlaubnisvorbehalt” im Datenschutzrecht, NJW 72 (2019), S.1.
36 2021 70

120



37

253
App
UelUZ®«&CYE
10
38
39
153
40
44 253
10
253 3
37 2021 72
38 2021 104
39 Hoeren/Sieber/Holznagel, MultimeaR-Hdb//Hackenberg, Teil 15.2, Rn. 40.

40

EuGH Urt.v. 4.5.2017 — C-13/16, BeckRS 2017, 108615.



42

10

122

41
42

Staudinger/Sack/Fischinger (2017) BGB § 138, Rn.145—153.

“ " “ n

2021

1

35

41



13
10

10

On the Principle of Prohibiting Illegal Processing of
Personal Information

WANG Weiwei

Abstract: Article 10 of the Personal Information Protection Law of PRC, which stipulates the
principle of prohibiting illegal personal information processing, is based on the provisions of the
Constitution on “human dignity” and the PRC Civil Code on “personal information protection”,
and is of great significance to the legal judgment of the lawfulness of personal information
processing, the balance between the protection of the rights of personal information and processing
of personal information. The rules on the legality of the processing of personal information as
stipulated in Article 13 shall be understood under the principle of prohibiting of personal
information processing under Article 10. Article 10 of the Personal Information Protection Law is
open. In the absence of a clear rule basis for the processing of personal information, Article 10
shall be interpreted and applied in the principle of purposefulness and proportionality. The
principle of prohibiting personal information processing reflects the priority of the protection of
personal information. However, the flow of personal information is not totally prohibited. In
absence of clear legal basis, the principle constitutes only the starting point which is not
conclusive, but meanwhile as an essential constraint .

Keywords: The Principle of Prohibiting Personal Information Processing; Right of Personal

Information; Open Clause; Legality
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