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中国市场监管法律实效评估问题研究 
ĺĺ对“规避监管”行为的方法改良 

 
 

 

 

摘  要： Њł Ľ ŃҜ ѡ Ҭ

ł εŃ Ҭ Ὁ ᵜ ɟ ὗ

ᾍ ε ɞ ε ό ε / ԇ

ɞ ε Ο ӊɞ ε Ἁ ɞ ε Ά

ᵜ Ὦ ᾍ ɟ φ Ύ ῾

ε ↄ ẅὗ Ѳɟ

ᾍ ε ό ε ϛ ᾍ

ϊ װ ᴦɟ 
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一、问题与方法 

ͫ Ά  

ᾴ ῇ ץ ̆Ҭ └ ѿ ↓ ₮ ľ̆ Ŀ
Ȑ1ȑ ľ̆ ᴪ

Һӈ ҉ Ŀ̆ ľ ᴪҺӈ └ Ŀ
Ȑ2ȑ ľ̆ⱴ ᴪ

Һӈ ᵣ└Ŀ
Ȑ3ȑȂ ֓ ֟ └ ȁ Ԋ└ ȁ └ ȁ └ ȁ ‰῀

└ ȁ ȁ ῏ ȁ ֟ ȁ ᴑҙ ȁ ᴑҙ ȁ

                                                        
̵ᵬ ̷׃ ̆ ̆Ҭ ◐ Ȃ 

̵ ̷ ᴪ ľ ꞉ └ Ŀ̂ ‰ ̔16CFX057 Ȃ̃ 

Ȑ1ȑ ȇ̔ Ҍ Ҭ ᴪҺӈ ╠   ҹῃ ᴪ ĺĺ Ҭ ῍֟ᾴ ῇ ῃ ף ᴪ҉

Ȉ̆ 2012 11 8 Ȃ 

Ȑ2ȑȇҬ῍Ҭ ῏ԍῃ ᶭ ‗ Ȉ̆ 2014 10 23 Ҭ ῍֟ᾴ ῇ Ҭ ᴪ ῃᵣᴪ Ȃ 

Ȑ3ȑ ӟ ȇ̔‗ ῃ ᴪ  ףҬ ᴪҺӈᴯ ≠ĺĺ Ҭ ῍֟ᾴ Ӝ ῃ ף ᴪ҉

Ȉ̆ 2017 10 18 Ȃ 
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└ ȁ ᵣ└ȁ ᵣ└ҍ ᵣ└ȁ ᵣ└ץ ҍ

⇔ Ȃҍ ̆ ῏ ľ̆ ⱬ ԍ ̆ Ӟ ԍ Ŀ
Ȑ4ȑ̆ῃ

ᶭ ӊѿ ⱴ ľ ᵣ Ŀ̆ ľ

ᵣ ‰Ŀ
Ȑ5ȑ ľ̆ⱴ ᵀ ᵬĿ

Ȑ6ȑȂΐᵣ⌠ ̆ ľⱴ

└ ̆ ᵀ ĿȂ
Ȑ7ȑ 

҉ ῤ ԅיּ ȁᴋⱵ Ȃ׆ ᵬ ̆

֓ ᴆ ̆ ȁ ῒ ᵀ ᵬȂ ҹ ῏

Ȑ8ȑ̆ ҹ ȁ
Ȑ9ȑ̆

↕ ’ ѿҩ Ȃ ᵣ ῒ Ҍ

ᵣ ꜚ֟ Ȃ
Ȑ10ȑ ᴪ̆׆

Ȑ11ȑ̆

ᵀ ȁ ȁ ȁ └

ץ └ Ȃ ᵀ └

̆֞ └ ȁ ῤ ӊѿȂ 

Ј ẹשּׂ τ 

ⱬ ҉ ȁ ’
Ȑ12ȑ̆ ⱳ

Ȑ13ȑ Ӟ̆ ⱬ ׆ ҹ ̂ ׆

ҹ ̃
Ȑ14ȑ̆ Ȃ

Ȑ15ȑ ↕ ΐ ⱬҍῒ ΐ

ңҩҌ Ԋ ΐ̆ ⱬ Ҍ ΐ Ȃ
Ȑ16ȑ ѿ ᴋᵥ

Ҍ⌠ᴋᵥֲ ̆ ѿ ҉Ҍΐ ̆ Ӈ Ҍ ѿ

Ȃ
Ȑ17ȑ 

                                                        
Ȑ4ȑȇҬ῍Ҭ ῏ԍῃ ᶭ ‗ Ȉ̆ 2014 10 23 Ҭ ῍֟ᾴ ῇ Ҭ ᴪ ῃᵣᴪ

Ȃ 

Ȑ5ȑȇҬ῍Ҭ ῏ԍῃ ‗ Ȉ̆ 2013 11 12 Ҭ ῍֟ᾴ ῇ Ҭ ᴪ ҈ ῃᵣᴪ Ȃ 

Ȑ6ȑ Ҭ῍Ҭ ȇ Ҭ ⅞̂2020ĺ2025 Ȉ̃̆ 2021 1 10 Ȃ 

Ȑ7ȑȇ Ⱶ ῏ԍ ľ ҈ԓĿ ⅞ Ȉ̆ Ȑ2017ȑ6 ̆2017 1 23 Ȃ 

Ȑ8ȑ ȇ̔Ҭ ҍ Ȉ̆ ȇ Ȉ2010 10 ̆ 29 − 33 Ȃ 

Ȑ9ȑ ȇ̔ 40 ׆̔ ⌠ Ҭ Ȉ̆ ȇқ Ȉ2018 6 ̆ 70 − 82 Ȃ 

Ȑ10ȑ – ´ ȇ̔Ҭ ᵣ ҍ ᵀȈ̆ ȇҬ ᴪ Ȉ2017 2 ̆ 138 − 159ȁ208 Ȃ 

Ȑ11ȑ ȇ̔Ҭ ῒ Ȉ̆ ȇ └ҍ ᴪ Ȉ2018 2 ̆ 20 − 31 Ȃ 

Ȑ12ȑ ȇ̔ Ȉ̆ ֤ ₮ 1998 ̆ 350 Ȃ 

Ȑ13ȑ ȁ ȇ̔ Ȉ̆ ȇҬ Ȉ1989 2 ̆ 1 − 7ȁ29 Ȃ 

Ȑ14ȑ ȇ̔ ȁ ᴇ ‰ № Ȉ̆ ȇ Ȉ1999 1 ̆ 40 − 46 Ȃ 

Ȑ15ȑ ȇ̔ ῒ ῏ Ȉ̆ ȇ Ȉ2003 6 ̆ 27 − 32 Ȃ 

Ȑ16ȑ ȇ̔ Ȉ̆ ȇ ӟҍ Ȉ2005 1 ̆ 95 − 102 Ȃ 

Ȑ17ȑ Hans Kelsen, Pure Theory of Law, University of California Press, 1967, p.11. 
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ῤ ᵀ ᵀ Ȃ
Ȑ18ȑץ

’ ̆ ᵀ ȁ ҩ ̆ғҌ ᵀ ᵥ

ȁ ָӇ Ҍ ̆ᵖ ̆ ᵀ ңҩ׆ ̔ѿ

ᵀ̆ ῏ҺᵣҺꜚ ӈⱵȁ ᴋ ᶭ ֣

≠ ᵣ ’̆ ᴪ ȁ ’̕ԋ ᵀ̆ ῏Һᵣ

ץ̆’ ῏ȁ ῏ ᴋ
Ȑ19ȑ̆

ҍ Ẓ ’Ȃ ӊ̆ᴰ Ạ ľץ ĺ Ŀ

ľң№ Ŀҹ ̆Ῥץң ’ ῏

ȁ ⌠ָӇ ̆ ᵬ₮ ᵀȂ ҹ ᵀ ľ ——

Ŀ Ȃ 

׆ ľ̆ —— Ŀ Ҍ ῃ ᴪ Ȃ
Ȑ20ȑ ҹ

ѿ ҉ᵣ ԅ№ ӊ ӊ ̆ᵖ ԅ Ҭ

ҹ ῒ ᵀ ᵬ ̆ ᴇ Ҍ ȂԊ

҉̆ Ҭ̆ Һᵣ ԍ ᵞ ̆ ᴪץ

└̆ ≠ Ȃ ֽ̆ ⱬ∞ ̆ ꜚҬ

֓ ҹ ҹῖ ῖ ̆ ԍң׃ ӊ Ȃ ֓

ҹ ⱬ̆ Ȃ 

ѿ ̆ ᶛ
Ȑ21ȑ̔ ԍẒ ҹ̆ ѿ

ῒ ҹ ҹ̂ ҹ̃̕ Ḃ ҹ ҹ̂ ҹ̃̆ ᵖ ᴋ

Ӟ ԇ ҹֲѿ Ȃ ӊ̆ ѿ֓ꜚ Ẓ ̂ ῃ

̃ ғ ̆ᵖ ⱬ ҹȂ ľ̆ ҹ

Ŀҍľ ҹ ĿҌ ѿ Ȃ 

ҹ₮ ╠ └ Ȃ ̂ ῒ ̃ └ ↨

̆ғ № ≠ ֣ ̆ ѿ ҹ Ȃץ

                                                        
Ȑ18ȑ ȇҬ ֲ ῍ Ȉ 39 ȁ 62 ֲ ̂ ᴪ̃ ῏ ᵀ ̆ ᵀ ‗╠ ᵀ

ᵀȂ ‗╠ ᵀ ῤ ҬҺ └ ȁ ₮ ȁ ᴪ ₮ Ȃ

ᵀ ῤ ȁ ȁ ȁ ȁ ᵬ ȁ Ȃȇ ᵀⱲ Ȉ 10 ȁȇ

қ ᵀ Ȉ 18 ȁȇ ֲ ᴪ ᵀⱲ Ȉ 11 ȁȇ ֤ ֲ ᴪ ᵀⱲ Ȉ 14

̆ ᵬҹ ᵀ ‰ӊѿȂ 

Ȑ19ȑ ₮̆ Ҭ ̆ Ҍ ΐ ᴇ ᶭ Ȃ ᵀ

’ ȁ ̆ Ȃ 

Ȑ20ȑ ¥ ̂Earl Babbiẽ ҹ̆ ң Ȃ ҕ ӊ ғ ױֲ Ȃ

Earl Babbie, The Practice of Social Research (12th ed.), Wadsworth Publishing, 2012, p.10.  

Ȑ21ȑ ῏ ȇ̔ ľ Ŀ ľץ̔ ֲ ҩֲ Ŀ ῒ ҹ№ Ȉ̆

ȇ Ȉ2011 4 ̆ 77 − 88ȁ178 Ȃ 
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ҹᶛ̆ ̆ ӇҤ ̆ Ὲ ҍ Ҍ

Ȃ
Ȑ22ȑ └ ↕ └ ҹ̆ᵖῒ ԍ └ ᴪ ̆

֓ ↕ ̆ └ᵣ ᵣ Ȃ
Ȑ23ȑ ҹ

ᾥ Ȃ
Ȑ24ȑҌ Ӟ ҹ ̆ ҹ└

̆ᵖ ץ └ ῤ ꜚⱬ̆ ⇔ ӊѿȂ
Ȑ25ȑ 

̆ҹ ᵀ Ⱶ ᵬ ₮ԅ Ȃṿ

̆ ᵀ ̆ ᵥ ҹ̙ ᴰ ҍ ľ ——

Ŀ ̆ᾢṢꜛ ҹ ≢ҹ ҹ ҹӊ ̆Ῥ

ҹҍ ҹ ’ ᵀ ̙ ѿ ľ҈№ Ŀ ̆

ҹ ҹҍ ҹȁ ҹ ↓ ѿ ̆Ῥ ױ ’ ᵀ

̙ ̆ ῒז ᵀ ̙ 

ͼ Ά  

҉ץ ҹ℗῀ ץ̆ № ҹ ̆ ľҹᵥĿץ ľ ᵥĿ ҹ

῀ ᵀ Ȃ ̆ └ ̆ ľ

Ŀ̆ Һ Ȃ 

ᾢ ҹ ȁ ȁ ⱬ̕ῒ ץ ∞ᶛ ҹ ̆

ҹ ̆ ľ ҹ ⱬ Ŀҍľ ᵀĿ

῏ ̕ ᵥ ҹ ῀ ᵀᵣ ץ̆ ᵥ ҹ Ҍ

└ └ Ȃ ̔ ғ ⱳ

ҹ̆ ᾟ№ ᴆȂ └ ⱳ ̆↕

└ Ȃ └ ҹ

∞ ҹ ̂ ̃ Ṝ̆ Ӟ └ Ҧ ḱ

ṜȂ 

二、市场监管实践中的规避行为及其效力判定 

ͫ ε    
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ῒῤ ̆ ҹ ֽ̆ Ȃ
Ȑ27ȑҌ Ҭ ԍ ᴪ

└ ̆ └ ⱴ̆ ≠ ῏ ̆Ҥ ҍҌ

Ҥ ӊ ̆ ᴧ ᵣ ȁ Ӟ ̆ Ԋֲ

≠ ₮Ҍ ̆ғ ҹ ̆ ҹ Ҍ ԍ

̆ └ Ȃ 

Ҭ ҹҺ ԍң ̔̂ 1̃ҹԅ׆Ԋ Ԋ׆└ ֜

ҹȂľ └Ŀ №ҹң Ȃѿ └ ̆Ҍ №Һᵣ ҹ

└̕ԋ └ ̆ Һᵣ └ ҹ

└̂ Ҍΐ ȁ ҺᵣҌ Ԋ׆ ѿ ҹ Ȃ̃ Ҭ̆ ╠ ҹ ̆

Ԋֲץľ ӯ Ŀ ľṢ  + ҍ ḠĿ῏ Ȃ ҹ

Ҭ̆ᵞ ᴑҙ̂ ̃ ᴑҙ

Ȃ ̆ ∆ ľ Ŀ Ὲ └ᴑҙ ֣ Ὲ └ᴑҙ ≠Ȃ

̂2̃ҹԅ ӈⱵ ᴋȂᶛ ᴑҙӊ Ὲ

ᶏ ̆ ᶏ Ȃ ̆ ֲᾢ ᴋῈ

̆ ץ Ὲ ҹ ᴩֲ ᴩᴑҙ ᶏ̆ ᴩֲ ᴋ Ȃ 

Ҍ ̆ᵖֽ ̆₃Ӎ ҹ Ҍ ľ Ŀ

̆ῒ ԍ̆ Ԋֲ ץ ҹ̆ ҉

ᵣ Ҭ ⌠ ȁ ῒľ Ŀ ᶭ Ȃ Ӟ ҹ ≢ԍῖ ҹ Һ

Ȃ ׆̆ ӈ҉ ľ ҹĿ ҹ̔ Ԋֲ Ṣ Ҍ ѿ ↕ȁ

ľ Ŀ ҹ ῒ ̆ └ Ԋ׆̆└

Ԋ׆└ ҹ̆ ӈⱵ ᴋ ҹȂ 

Ј ε Ὼό  

ҹ Ԋֲ ᾧῒ ҹ ̆p ҹ ԅ
Ȑ28ȑ̆

ҩֲ ≠ ΐȂ ԍῖ ҹ̆ ҹ ⱴԅ ∞ ̆ᵖ

Ҍ ‗ Ҍץ ‗ Ȃ ꜚҺӈץ ∞‗

↕ ̆ ᶭ ꜚ̆ Ԋֲӊ ᵬ₮ ∞

Ȃҹ ̆ ԍ ῀ ∞ ҹ̆ ↕ Ҋ̆ ῏

ᴇ ҹ ⱬ̆∞ ῒ ҹ̂ ҹ̃ ҹ̂ ҹ̃̆ Ҍ

                                                        
Ȑ27ȑ ᶛ ₮̆ Ԋֲץ Ҍ ҹ ⌠ ҹ ̆ ԍ ҹȂ ̵ ̷

¥ ᴶ ȇ̔ Ȉ̂ ҊΎ̃̆ ̆ ₮ 2003 ̆ 594 ȂӞ ҹ̆ҹ ӊ ҹ

̕ ӊ ӊ ӈ Ȃ ̵ ̷ ¥ ȇ̔ Ȉ̆ қ ̆ ₮ 2001

̆ 494 Ȃ 

Ȑ28ȑ Jim Leitzel, The Political Economy of Rule Evasion and Policy Reform, Routledge, 2003, p.3. 
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ᴋ ҹ ԍ ⱬ ң Ȃ 

ῤ ҍ ңҩ ҹ ⱬ Ҍ Ạ Ȃ

₃̆Ӎ Ҥ ҹ ⱬȂ
Ȑ29ȑ Ḃ

̆ѿ Ӟ ғ ҹ ľῈ῍ Ḡ Ŀ ↕ ’Ҋ̆

ᴪ ҹ ⱬȂ
Ȑ30ȑҍ Ҍ ̆ ῤ ̆ ᵌӍ

ľ Ŀ ľ ҹĿ ̆ ľץ ᴺ ⱬ∞ ↕Ŀ̂ ץ ῒז ῏ ↕̃

ᵬҹ ‗ ⱬ∞ Һ ᶭ ̂ ȁ ȁ ץ Ҭ ȁ Ȃ̃
Ȑ31ȑ 

Ҭ ҹ └ ∆Һ ᵣ ȇҬ ֲ ῍ ↕Ȉ̂ ̆Ҋ ȇ

↕Ȉ̃ 58 1 6 Ȑ32ȑץ ȇҬ ֲ ῍ Ȉ̂ ̆Ҋ ȇ Ȉ̃

52 3 ̆ῒ ץ̆ ҹ̂ ̃ Ȃֽ׆ ӈ ̆

ңҩ ῃ ∞ ̆ῒ ᵌ ҹ̂ ̃ѿ Ȃ

Ҍ ∞ᶛ ̆ ∞‗ ̆ ∞ ҹ̂ ̃

̆ ľ Ŀ̆ ≠ ȁ Ὲ῍≠ ȁ Ὲ Ḛ ȁ

ⱬ └ ’Ҋ ҹ∞ҹ Ȃ 

ȇ ῖȈ 146 ľ̔ ҹֲҍ ץֲ Ẋ Ԋ ҹ Ȃץ

Ẋ Ԋ ҹ ⱬ̆ᶭ ῏ ȂĿ ȇ̆ ῖȈ Ῥ

ľץ ҹ̂ ̃ Ŀ ↕Ȃ ׂ̆ └ ᶭ Һ

̂ᵖ ѿ̃ ԍȇ ῖȈ 146 Ȃ ̔ѿ ̆ ҹ ľ

ᴺ  + ҹĿ ᴆ̕ԋ ľ̆ ᴺ ⱬ∞ ↕Ŀ ҍ

ľ ⱬ Ŀ Ȃ 
                                                        

Ȑ29ȑȇҬ ֲ ῍ ↕Ȉ̂ ̃ 150 ľ̔ᶭ ᶛ ̆Ҍ Ҭ ֲ ῍

ᴪῈ῍≠ ȂĿ ֲ ₮ ȇ῏ԍ ȅҬ ֲ ῍ ↕Ȇ ̂ Ȉ̃̂ ̃ 194
ľ̔ Ԋֲ └ ҹ̆Ҍ ⱬȂĿȇҬ ֲ ῍ Ԋ Ȉ 274 Ӟ

̆ Ҭ ֲ ῍ ᴂ ᵬ₮ ‗ ľֲ̆ ‗ ᴪῈ῍≠ ̆ Ҍԇ ĿȂ ȇ̆

ῖȈ 1207 ľ̆ ץ ҹ ̆ ᶏ ᶭ Ŀ̕ ῖ 1208
ѿ ľ̆ ץ ҹ ĿȂ ȇ̆ ≠ Ȉ 8 ľ̆ Ԋֲ Ẋȁ └

̆ ῏ Ҍ ĿȂ 
Ȑ30ȑ ȇ Ȉ 5 ľ̔ ᶭ ῒז ץ ̆ ҹԅ ̆↕

Ҍ ȂĿ 
Ȑ31ȑ� Ê � È
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ⱬ ᶭ ̆ ҹ ⁞ Ȃ
Ȑ36ȑ 

̆҉ ֽֽ № Ẋ Ȃ ̆ ҹ ҹ

ҹȂ ↕̆ ῃ ľ ҹĿ ֓ ҹ̆Ҍ Ғ ₮

ľ Ŀ ̆ғľ ⱬ ĿӞ Ȃ 

ץ ҙ ҹᶛ̆ Ҭ ᴑҙ ҙ ̆ ̆ ₮ ֲ

֟Ὲ ֲ̆ Ҍ ҙ ̆ ץ ֟ ̆

ץ Ȃ ῏ ̆ ̂ ᴪ₡ ̃ Ԋֲ

Ȃᵖ ᶛ ̆ ẁ ԍ ҹ ҹ ̂ ∞

Ȃ̃ ’Ҋ ῏ԍ ᶏ ̆ ῏

ῃ Ȃᶛ ľ ҙ Ὲ ҍ ȁ

ĿҬ̆ ֲ ҹ ľ̆ ᵬ ҹ ̆Һ

‗ԍ ֲ ҍ Ԋ ץ ᵬ ῤ ŀŀ

ѿ Ὲ Ҋ̆ ῤ Ҭ̆ Ԋֲֽ ȁ ῒ

Ὲ ᴍ Ὲ ץ ҍ ῏ Ԋ ̆ ֲ ῤ

ŀŀ Ҭ ֟ ᵬ ῏ῤ ̆ᵖ ԍ ֟ ≠ӈⱵ̆

ֲׅ Ὲ ̆ ׅ ԍ ĿȂ
Ȑ37ȑԊ ҉̆ ᶏ

Ӟ ᵌ Ȃ
Ȑ38ȑ 

ԍ ҹ ҹ ҹ̆ ᵀ ҹ Ȃѿ ̆

ҹѿ ҹ ȁ ̆ Ԋֲ ҹ ̕ᵖ ѿ ̆

ҹҌ ҉ Ԋֲ Һ ̆ғ ҉ ᾟ№ ῃ

̆ ⱬӞ ׆ ᾟ№ ҹ ̆ ҹ ∞ ҹ ̆Ӟ

Ԋֲ Ҍ ᴋ ’Ҋ̆ ᶏ ᾟ№ Ȃ ̆

                                                        
Ȑ36ȑ ₮ ľ̆ ᴪ҉ ױֲ ҹ̆₮ ̆ ≠ȁ ̆

̆ ӊ̆ Ҍ ȂĿ ȇ̔ ȁ ᴇ ‰ № Ȉ̆ ȇ Ȉ1999 1 ̆ 43

ȂӞ ҹ ľ̆└ ѿҩ῏ ⌠ Ȃֲױӊ ץ └ ̆ῒ ԍḠ פ ⌠ ҍ ̆

ԍ ҹ ҙ ȂĿ ̵ ̷ ȇ̔ ̔ ҍ Ȉ̆ ̆Ҭ ₮ 2004

̆ 360 − 361 Ȃ 

Ȑ37ȑ ֲ Ԋ∞‗ӥ,̂2014̃ ԋ 205 Ȃ 

Ȑ38ȑ̂ 1̃ ֤ ҙ Ὲ ȁ Ⱶ Ὲ ȁ ҆ Ὲ ҍ ֟ Ὲ ȁ

Ὲ ̆ ֲ Ԋ∞‗ӥ̂2011̃ ԋ 105 ̂̕ 2̃ ҍ ҆

Ὲ ȁ ֹ ̆ ֲ Ԋ ӥ̂2011̃ ԋ 2 ̂̕ 3̃ ҈ Ὲ ȁ↔

ҍ ᾣ ֟ Ὲ ̆ ֲ Ԋ∞‗ӥ̂2012̃ ԋ 22 ̂̕ 4̃ ҍ ȁ

Ὲ ȁ ֟ Ὲ ף ̆ ֲ Ԋ∞‗ӥ̂2013̃ ѿ

138 ̂̕5 ט̃ ȁ ҍ ȁ ֟ Ὲ ԋ Ԋ∞‗ӥ̆ ֲ Ԋ∞‗ӥ̂ 2016̃

222 ̂̕ 6̃ ҙ Ὲ ȁ ῐ ҙ Ὲ ҍ ֟ Ὲ ̆

ֲ Ԋ∞‗ӥ̂2012̃ ԋ 23 Ȃ 



经贸法律评论 2021 年第 6 期 

100 

ᵀ ҉̆ ҹ ֓ ҹ̆ҍῖ ҹׅ

≢̆Ҍ ҹ ҹ ҹ ̆ ҹ Ҍ֟ Ȃ

₮ ̆ ѿ ̆ ӇҌ ԅ̂ ץ ̃

ᴪ ׆̆ ӈ҉ ̆ Ȃ
Ȑ39ȑ 

Ј ͫ ԇ  

ױ ץ ѿҊ╠₃ P2P Ṣ └ Ȃҹ ľ Ṣ ץ

ҹҺĿ ↕ ľ̆ Ḥ Ҭ Ŀ̆ Ҭ ҙ ᴪȁ ҙ Ḥ ȁῈ ȁ

ԑ Ḥ ⱲῈ ԍ 2016 ₮ ȇ Ṣ Ḥ Ҭ׃ ҙⱵ ꜚ Ⱳ Ȉ

̂2016 1 ̆Ҋ ȇ Ⱳ Ȉ̃Ȃȇ Ⱳ Ȉ 17 2 ľ̔ ѿ ֲ ѿ

Ṣ Ḥ Ҭ׃ Ṣ ᵩ ҉ Ҍ ֲ 20 ҆ᾝ̕ ѿ ֲ ῒז ѿ Ṣ

Ḥ Ҭ׃ Ṣ ᵩ ҉ Ҍ ֲ 100 ҆ᾝ̕ ѿ ֲ Ҍ Ṣ Ḥ Ҭ

׃ Ṣ ᵩ Ҍ ֲ 100 ҆ᾝ̕ ѿ ֲ ῒז Ҍ Ṣ Ḥ Ҭ׃

Ṣ ᵩ Ҍ ֲ 500 ҆ᾝȂĿ 

ᵖ׆ ̆҉ ᵌ ῃ └ᵟṢ Ҭ ľ Ŀ̆ ̔̂ 1̃

ѿ Ҭ ⱴ ֜ ץ Ҭ׃ ̂̕ 2̃ Ҭ

̆ Ҍ ֲ Ҭ ᴑҙ ҳ ғ Ḃ ׆ Ṣ ̆ҹ

ᵞ֜ ̆ ױ ׆ ѿṢ Ȃ ’Ҋ̆ҹ ᾧ ȇ Ⱳ Ȉ

̆ Ṣ Ҋ ᵬ῏ ̆ ľ ҙⱵ῍֣ȁ ѿ Ṣ Ŀ Ȃ

ᶛ ̆Ẋ ԓ ᵬ ̆ ᴑҙ ῒҬѿ Ṣ 450 ҆ᾝ̆ ҙⱵ

῀ ᵬ ̆ ԓ ѿ ‰№≢ ᴑҙ 90 ҆ᾝṢ ̆ Ṣ ҙⱵ

100 ҆ᾝ̆ᵖ ѿҩ ҙⱵ Ҍ 500 ҆ᾝ Ȃ ̆

№֣ ҙⱵ ̆ ῒז Ҋ ᶫ ҙⱵ׃ Ȃ ̆ ᵬ

҉ Ҍ 500 ҆ᾝ Ṣ ҙⱵȂ 

҉ ҙⱵ ȇ Ⱳ Ȉ̆ Ҭ Ҍ Ȃ ȇ Ⱳ Ȉ 17 ӈ

̆ ԍ ᵬ Ṣ ҙⱵ Ṣ 100 ҆ᾝ̆

ҹ ҹ ̆ אָ Ȃᵖ׆ Ὲ Ԉ ̆ ҹ ῒז

Ҥ Ҍ ԈȂ ≢ ᵬ ӊ ῏ ῏ ’Ҋ̂

ѿ ֲ ₮ Ύ Ṣ ғ ֓ ҹ ᵬ ̃̆ȇ Ⱳ Ȉ

ľ Ḥ Ҭ Ŀ └ ҉ ⌠̆ ᵣ Ȃ 

Ῥץ ֟ ῏ ҹᶛȂ ҹ Ҭ ῏ ֟ ̆

ȁ ӯ └Ȃ Ạ ̔ ӯ

                                                        
Ȑ39ȑ Jim Leitzel, The Political Economy of Rule Evasion and Policy Reform, Routledge, 2003, p.3. 
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ԋ ̆ ט ט ץ ≠ Ȃ

ӯ ԋ ̆ Ӟ ӯ ҈ ȂҌ

׆ ̆ ῏ ѿ Ҍ ȁҌ ȂῒҬ̆ ľᾢ ĺῬӯ

ĺ Ŀ Ȃ 

ľẊ Ŀ ҹӊ ץ ̆ ԍ̆ ȇ ↕Ȉ ľץ

ҹ Ŀ ↕̆ ȇ ῖȈ ľ ᴺ ⱬ∞ ↕Ŀ̆

ᵬҹ∞ ҹ̂ ҹ ӯ ҹ ̃ ᶭ Ȃ

̆ Ӟ ȇ ↕Ȉ ȇ ῖȈ ‗ ᴧ Ȃ 

╠ ľ̆Ẋ ȁ ӯ Ŀ ѿ ȂҌ

׆ ̆ ᵌӍ ⌠ԅ ‗ Ⱳ Ȃᶛ ȇҬ ֲ ҙ ȁ

Ҭ ҙ ᴪ ֤ ȁ ֤ ᵟ Ӡ ᴪȁ ֤ᵟ Ὲ Ҭ

῏ԍⱴ ֤ ᵟ Ḥ ҙⱵ Ȉ̂ Ȑ2017ȑ68 ̃ 2 ľ̆ ԍ

ѿ ῤץ ֲ̆ ҙ ԋ Ḥ ̕ ᵟ Ὲ ̆

ԋ ᵟ Ὲ ĿȂ2016 ҉ ₮ ȇ῏ԍ℗ ҉ ֟ Ḇ

֟ ‗ Ȉ̆ ľ ⱬ Ŀľ ⱬ Ŀ̆

╠ ╠ ҍễ Ȃ2021 ҉ ₮ ȇ῏ԍḆ ֟ ẫ

Ȉ 3 ľ̆ ̆ᴋᵥѿ ӊ 3 ῤ ӯ ᵟ ̆ῒ

ᵟ ╠ ĿȂ 

׆ Ԋ ҹ ⱬ∞ ̆ ľẊ Ŀ ľ ӯ Ŀ ҹ̆ ⌠

Ԋ ҹȂᵖ ׆ ᵀ ̆ ԍ ҹ └ ᾟ

№ └ ̆ Ҍ ֽֽ ҹ ҹ ӏ ҹ └ ̆

↕ ֓ Ҭ Ӟ Ҍ ₮ ԅȂ 

҉ ̆ ԍ ҹ ҍ ѿ Ẓ ῃ ̆ ̆

ҹ ԅ ԅ ∆ ̆ ѿ׆ ӈ҉ ҹľ

└ ץ Ŀ
Ȑ40ȑ̆ ӇӞ ҹ̆ ҹ̆ ῒ ∞ ҹ

ҹ̆ץ ∞ ҹ ᵖ ᾟ№ ᴋ ҹ̆

֟ Ȃ ѿ ̆ ֽֽ ҹ ҹ ∞

ҹ ҹҌᴪ ĺĺԊ ҉ ѿ ĺĺ Ӈ

ᵀ ӎ ‰ Ȃ ᵀ ̆↕ ’ ᵀ֞

                                                        
Ȑ40ȑȇ қ ᵀ Ȉ̂ פ 127 ̃ 18 ̆ ᵀ ‰ӊѿ ľ ‰Ŀ̆ ῒ

⌠ ̆ Ȃȇ ᵀⱲ Ȉ̂ ֲ פ 252 ̃ 10

₮̆ ᵀ ‰ ľ ‰Ŀ̆ ῒΐᵣῤ Ӟ ľ ‗ ̆ ĿȂ 
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ᴪ₮ Ẓ Ȃ ₮̆ ҹ ̆Ӟ ֲז

̆ᵖ ̆ ̆ ҹ ԍ ⌠ ῒ

ѿҩҤ ŀŀ ԍׅ ҹ Ȃ
Ȑ41ȑ 

四、将规避行为纳入市场监管法律实效评估范围 

ͫ ε  

ҹ ῀ ᵀ ̆ ץ̆ ҹᵬҹ℗῀ ᵀ

̆ ᾢ ‗ ᵥ ҹȂ ῍ ̆

ľ ᴺ ⱬ∞ ↕Ŀ ̆ ҹ ᴆҺ ̔̂ 1̃ ҹֲ

└ └̂̕ 2̃ ҹֲ ҹ Ҍ └ ̆ ΐ

ѿ ̂̕ 3̃ ҹֲ ҹ ԅ ̆ғ ҹ̂̕ 4̃ ҹ

ֲ ⱳ ̆ └ ↕ ̂ ᾟ№ Ȃ̃҉

₃ ‰ ᵀ ≢ ҹ ѿ Ȃ ̆ ԍ Ҭ Ҍ ҹ
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̂ ̃ ҹȂ 
Ј Ҭ מ  

҉ ӊ ̆ ᵀ ῒ Ҭ ԅ ̆

Ӈ ѿ ᵬ↕ ̆ № ῒҬ₃ Ḥ Ȃ 
ѿ Ḥ ѿ └ ҹ Ȃ Ҭ̆ └ ̆

└ ̆ Ԋֲ≠ ғ ⱳ ̆ └ ҹ Ȃ

ῒ└ └ ̆ ῏ ҹ ₮Ҍ Ȃѿ ̆

ҹ ̆ѿ ̆ ѿ Ӟ ≢

ҹץ ‰ ᴇ ҹ ⱬ ̆ ⱳ ̆

Ӟ ӊ ⁞ Ȃᶛ 2014 ӊ╠ ᴑҙӊ Ṣ

ҹ̆ᵖ ᴑҙ ҳ ȁ Ҍ Ȃҹԅ׆ῒזᴑҙṢ῀ ғ Ҍ

ᴋ̆ᴑҙ ̆ Ṣ ῏ ῒז ῏ Ȃ ̆

ᴑҙ Ṣ Ȃ № ̆ Ԋֲ ҹ ₃ ̆ ̆

ľ Ẋӯ ט +   + 
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ᴑҙҹ ץ Ṣ Ȃ ∞‗ ԅ ᴑҙ Ṣ Ȃ

Ҋ̆ ֲ ԍ 2015 ₮ ԍ 2020 ḱ ȇ῏ԍ Ṣ ᴆ

Ȉ̂ Ȑ2020ȑ17 ̃̆ ῒ 10 ̆ᴑҙ ҹ Ṣ

ҹ ҹȂ
Ȑ47ȑ 

҈ Ḥ ҹ ľ —— Ŀ Ȃ ֓ ⱳ ҹ̂

∞ ҹ ҹ̃̆ ѿ Ԋֲ ҹ ľ ĺ

Ŀ ’Ȃѿ ̆ѿ ҹ ᵞȁ ̆ ῏

ȁ ҌҤ ̆ Ӟ ҹ ץ

ῒז Ԋֲ ᴏ ̆ Ȃ 

ᶛ ̆ ѿ ľ̂ ҙ̃ ҙⱵĿ̆ ΐᵣ ľ Ŀľ

ĺḤ ᵬ Ŀľ ĺ├ ᵬ Ŀľ ĺḤ ĺ├ ᵬ Ŀ Ȃ
Ȑ48ȑ׆ ̆

ҙⱵ ̂ Ṣ └ Ḥ ̆ Ҋ Ḥ

└ ̃̆ Ȃ ҙⱵӊ ץ

̆ ҉ ԍ └ ҌҤ̆ Ԋ׆ ҙⱵ

ῒ ₮ט Ȃ
Ȑ49ȑ 

Ḥ ҹ ҍ Ẓ Ȃ ױ └

ץ ̆ Ӈľ ҹ Ŀ ҉Ӟ ҹľ ҹ ҍ

῏ Ẓ ĿȂ ѿҺ ᴪ ѿ Ȃ ₮̆ ᴪ

̆ ᵀ ᵬ ѿ ᴪ ̆ ̆

ῒҺ ↕ Ҍ Ȃ
Ȑ50ȑ ̆ ᵀ ҹ

̆ ΐᵣ ҹ ῏ ῃҦ ̆ № ̆

̙ Ҋ ᶛ Ȃ 

ȇҬ ֲ ῍ ᴩᴑҙ Ȉ̂ Ҋ ȇ ᴩᴑҙ Ȉ̃ ̆ ᴩᴑҙ ѿҩ

ᴩֲ ᴋȂᵖ תּ ҙ ᴩᴑҙ ᴩֲ̆₃Ӎ

                                                        
Ȑ47ȑȇ ֲ ῏ԍ Ṣ ᴆ Ȉ 10 ľ̔ ֲӊ ȁῒז ӊ ץ ױ ԑӊ

ҹ ֟ȁ Ṣ ̆ ῖ ѿ Έ ȁ ѿ ԓ ҈ ȁ ѿ ԓ ץ ҈

̆ ԊֲҺ Ṣ ֲ̆ ԇ ȂĿ 

Ȑ48ȑ Ҭ ҙ ᴪ 2014 ₮ ȇ ҙ ҍ Ȉ 87 2 ľ̆ ҙ

ҙⱵ̆ ҙ ῤ ᵬҹ ֲ ץ̆ ȁ ף ≠ Ṣ̆ꜛ ├Ὲ ȁḤ Ὲ ȁ

Ḡ Ὲ ῤ ҈ ֲᵬҹ ̆ ѿ ֟ ⅞ȁḤ ֟ ֟ ׆̆ ҹ ֲ

ῒז ֟ ֜ ĿȂ 

Ȑ49ȑ ҹԅⱴ ľ ҙⱵĿ ̆Ҭ ֲ ȁҬ Ḡ ᴪȁҬ ├ ᴪȁ

₮ ȇ῏ԍ ֟ ҙⱵ Ȉ 22 ľ̆ Ҍ ҹῒז ֟ ֟ ᶫ

ȁ ⱵĿȂ 

Ȑ50ȑ Earl Babbie, The Practice of Social Research (12th ed.), Wadsworth Publishing, 2012, p.365. 
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ֲԊᾢ ȁ Ύ ѿ ᴋῈ Ȃ ̆ ᴩᴑҙ

ᴩֲ ᴋ ҹῈ ᴋ Ҍᴪ ᵈ⌠ ֲ Ȃ ̆ ╠

ᶛ ῒ ҹ ҹȂȇ ᴩᴑҙ Ȉ῏ԍ ᴩᴑҙ ᴋ ᴩֲ ̆

ᵌѿ └ ̆ᵖ ҉ ᴩֲ ᶭ ԊȂ ׆

ӈ҉ ȇ̆ ᴩᴑҙ Ȉ ľ ĿȂ 

ҹ Ȃץľ Ŀҹᶛ̆ ȇҬ ֲ ῍ Ὲ

Ȉ̂ Ҋ ȇῈ Ȉ̃ ̆ қ ↕҉ ῒ ᶛ֣ ≠ȁ ӈⱵȁ ᴋȂ
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ץ ̙ ľ Ҭ Ŀ ̆ ׅ ӟ ԍ

ҹ ץ̆ Ȃ 

ᴰ ₮̆ ҹ Ҍ ̆ῒ ⱬ ‗ԍ ̆ᵖ

ҹׅ̆ Ҍ ᾢ ῒ ԍ ҹ ҹ̆ ҹ ҹ ֲ ≠

Һӈ Һӈ ֟ ̆ ҹ ҹ ҹ ⱷĺĺ ҹ ҹ ΐ

Ȃҍ ᵌ̆ ԍ ⱬ׆ ҹ ̆ ѿ

̆Ӟ ῒ ԍ └ҌҤ ̆ ҹ

ҹ ̆ Ӈ Ҥ

└ ҹ Ȃ 

Ԋ ҉̆ ѿҩḤ ̆ ̆ ȁ

῏῏ ̆ ױ ̆ᵖ ѿԊ Ӟ ᵥ

Ȃ ’Ҋ̆ ҹ Ҥ ᶏ ȁ ̂

ҹľ őĿ̃̆ᵖӞ ҹ └ ̂ ҹľ ňĿ̃̆ ҹ

└ Ҍ ᴪ Һᵣ Ҍ ̆ ᶏ Ҍױ Ҍ

ҹ ̂ ҹľ œĿ̃Ȃ ̆

Ӟ №ҹ҈ Ȃ 

ῒѿ̆ ԍľ őĿ ̆ ⱴ ȁ

ȁᶭ Ҥ ᴋ ̂ ҹľ őĿ̃Ȃ 

ȁ └̆ └ Ḡ Ȃ׆ ̆ Һ

ᵣ ꜚ ҍ ℗ ῏̂ῒ῏ ҹ 1 ̃̔̂1̃ ץ

Ẋ ̆ ꜚ ғ ᵞҊ̆ Ӈ ᵞԍ ѿҳ ṿ

̂P1̃̆ Һᵣ ᾟ№ ꜚ ꞉ Ḃ≠ Ҍⱴ ҹ ≠ ̕ 

 
图 1  市场监管部门有效执法程度与主体的行为选择策略 
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̂2̃ ꜚ Ҥ ғ ̆ Ӈ ԍ ѿҳ ṿ

̂P2̃̆ Һᵣᴪ ẁ ԍ Һꜚ ̆ ↕ ᴋ̂̕ 3̃ ̆ Ҭ

’ ̆ └ԍ ̆ ꜚ Ҍ Ҥ ȁ ̆ӞҌ ȁ

ᵞ ԍ׃̂ P1ĺP2 ӊ ̃̆ ’Ҋ Һᵣ ᴪ̆ᵖӞ ҳ ̆ ױ

⁞ ȁ └ ̆ Ӈ ᶃ ꜚ Ҍⱴ Ȃ 

҉ № ̆ Ҍ ╠ Ҋ̆ҹԅ └ ҹȁ ̆

ꜜⱬ P1 ṿ̆ᶏῒ P2Ȃ ̆ ױ ץ

ҹᶛ Ȃ ̆ ᵞ ᴑҙ

ᴑҙ ѿ ҙ ץ̆↕ ȇҬ ֲ ῍

Ȉ̂ Ҋ ȇ Ȉ̃ ῏ ᾟ№ᵣ Ȃᵖ

Ҍ Һᵣ ̆ ҹ Ҍ

⌠ᵝ̆ғ ҙῤ ᵞ ᴑҙ ῍ Ȃ ѿ ̆

Ҍ ḱ ̆ Ҍ ̆ ⱬ ̆ Ȃ 

ῒԋ̆ ԍľ ňĿ ̆ ‗ ḱ

└ ̆ ̆ ̂ ҹľ ňĿ̃Ȃ 

ҹ ӊѿȂ ľ Ŀ̆ Ҍ׆ ̔ѿ ₮

└ ̆ᵖ ῏ ₮ ̆ ᶭȂԋ ῏

ᵬ₮ ̆ᵖ ῏ ӈ Ҍ ȁҍῒז ↕‖ ȁ ӎ

ľ ᴴĿȂ ҈ ’ Ȃ Ṝ ῏└ ↕ ҹ ̆ ӎ ‰Ȃ

ҹ̆ ’ ԍ ӈ ̕p Ӟ ҹ̆ Ḃ ӈҹľ Ŀ̆ Ӟ ľ

Ŀ
Ȑ53ȑ̆ ҹ ҹᶏ ↕ΐ ῒ ‰

῏ ῏ Ȃ ӊ̆ ѿ ľ ĿȂ 

̆ ԋ ȁ ҈ Ҋ ̆ ѿ

Ҋ̆ Ҍ ᵬҹ └ ↕Ȃ ̆ └ ҹȁ

ḱ ↕̆ ₮ ȁ ץ̆↕ Ȃ ױ ץ תּ

└ ҹᶛ Ȃ תּ ̆ └ Һᵣ └

̆ ↕ Ҍ Ὲ תּ Ȃ Ҭ ֲ Һ ₮

ֲ ᴪ ῒ ₮ №ҹ ᴍ ̆ ῒז ̆ᵖ ₮ ֲ ΎҬ̆

₮ ֲ Ȃ ľ  + ₮ Ŀ ҹѿ ₮ ȁ ̆ᶏ ֓

₮ ᴍ תּ ̕ ѿ ̆ ₮

̆ ץ תּ ֲ ̂Ҍ 50 ֲ̃ └Ȃ 

                                                        
Ȑ53ȑ ׆ ȇ̔ ҉ӊ ȁ ҍ Ȉ̆ ȇқ Ȉ2016 18 2 ̆ 103 − 109 Ȃ 
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ľ  + ₮ Ŀΐ Ȃҹԅ └ ҹ̆ ₮ ȇ תּ

Ⱳ Ȉ̂ Ҭ ├ ᴪפ 105 ̆Ҋ ȇ Ⱳתּ Ȉ̃ ԅҒ

Ȃȇ Ⱳתּ Ȉ 11 ȁ 13 Ҍֽ ֲ ̆ ԅҤ ľ Ŀ

└ ̆ ץ ᴩᴑҙȁ ֲ ̆ תּ

̆ תּ ֲ תּ ҹ ̆

ֲ Ȃ
Ȑ54ȑ ├ ѿ╠ץ̆ ҉ Ὲ қľ ⁞ Ŀ ᴍ

Ȃ ľ ⁞ Ŀ̆ қ ֜ Ҭ ᴇ֜ ץ

̆ Ῥ Ҭ ᴇ֜ ԋ ₮̆ Ҭ ᴇ֜

⁞ └Ȃҹ ѿ ̆ ᴪḱ ԅȇ҉ Ὲ қȁ ⁞ ᴍ

Ȉ̂ Ҭ ├ ᴪῈ Ȑ2017ȑ9 ̆Ҋ ȇ⁞ Ȉ̃̆ῒ 8 ȁ 9 ȁ

10 ȁ 11 қ ֜ ⁞ ᴍ ’Ҋ₮ ȁ ⁞ ᵬ

₮ └Ȃ ᶛ ᵣ Ӟ ᾟ ↕ȁ └ ҹ̆

Ȃ 
ῒ҈̆ ԍľ œĿ ̆ ᶃ ̆

ҹ ̂ ҹľ œĿ̃Ȃ 
ΐ ҍ ῍ ̆Ҍ Ȃ ҍ

῏ Ȃ ᾢ ̆ᴋᵥѿ └ ↕ ῏ ᴪ ’ ᾟ№

ӊ └ ̆ῒ ץ └ ̂ Ȃ̃ᵖ׆ ѿ ̆ └

↕ Ӟᴪ Ҍ ̔ѿ Ὲ῍ Ȃ ᶭ └ȁ

└ҹ └ ↕ ᶫ └ⱬḠ ̆ ֓ └ ᵬ № ԍ Ὲ῍ Ȃѿҩ

Ὲ῍ ↕҉ ῒҺ ῤ ̆ᵖ ’ ̆ ԍ ⌠

̆ Ҍױ ӇẠȂ
Ȑ55ȑ ₮̆ ԍ ֓ ҹ ↕̆ ⌠

ᴪ ҹῒ ҩ Ȃ ᴪ ľ ↕ ץ ῃ Ŀ ѿ ѿҩ‗

̆ Ȃ
Ȑ56ȑ ҹ̆ └ ₮ט ̆ῒ Ӟᴪ֟

Ȃ
Ȑ57ȑԋ Һᵣ ̆ Һᵣҹ └ ↕Ҍ Ҍט₮ ľף

                                                        
Ȑ54ȑ ҍ ᵌ̆ ҉ Ὲ ῏ ֜ └ ̆Ҭ ├ ᴪ 2018 ₮ ȁ2021 ḱ ȇ ├Ὲ

Ȉ̂ Ҭ ├ ᴪפ 183 ̃ 28 2 ľ̆ ├Ὲ ↕ қ ῒ қȁ

└ֲȁ῏ ȁѿ ꜚֲȁ ֲᵬҹ ῏ ĿȂ ҉ Ḥ └ ̆Ҭ

ҙ ᴪ₮ ȇ῏ԍ ѿ ⱴ Ḥ Ὲ ᵬ Ȉ̂ Ⱳ Ȑ2016ȑ58 ̃Ӟ ̆ ľ ļ Ľ

↕ ҉ ≢Ḥ ֟ ̆Ҍ ̆ ̕ ļ Ľ ↕ Ҋ ≢֟ ֟̆

ȁ ȁḠ ̆ ῏Ḥ ᾟ№ ĿȂ 

Ȑ55ȑ William M. Landes & Richard A. Posner, The Private Enforcement of Law, 4 The Journal of Legal Studies 1 (1975). 

Ȑ56ȑ George J. Stigler, The Optimum Enforcement of Laws, in Gary S. Becker & William M. Landes eds., Economics of Crime and 

Punishment, Published by National Bureau of Economic Research, 1974, p. 55 − 67. 

Ȑ57ȑ̵ ̷ ¥ ȇ̔ └ Ȉ̆ ̵ ̷ ᴿ ¥ ȁ Ҁ¥₣ ȁ Ҁ¥ ȇ̔ └ ΎȈ̆

̆҉ ҈ ӥ 2017 ̆ 23 Ȃ 
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ᴇĿȂ ├ ̆҉ Ὲ Ḥ └ ӈⱵȂҹ ̆҉ Ὲ ѿ Ғ

Ḥ └ Ḡῒ ᵬ Ȃ └ ᵬ ̆ ҉ Ὲ ҹ Ḥ

└ ӈⱵ ₮ט Ȃ 
Һᵣҹ⁞ ῒ ̆ ᾧ ̆ ᴪ

└ └Ȃ ̆ └ ↕ ᴪ Ҥ ̆ῒ └

ᴪ ⁞ Ҧ ̂ └ ӎ └ Ȃ̃ ’Ҋ̆ Һᵣ

ꜚ ᴪ ̆ ᴪ Ȃ ̆ Ҍ ѿ └ȁ

└ └ ҹ̆ № └ ↕ Ȃ

└ ↕ ȁ ⱳ ̆ Ӟ ↕Ҧ ḱ ṜȂ 

҉ ̆ 2004 ₮ ȇ Ⱶ ῃ ᶭ Ȉ
Ȑ58ȑץ

ѿ֓ ᵀ ᵬҬ Ӟ̆ ⌠ᵣ Ȃ ῏ ᴆ ̆

ᵀӊ ̆ ̆Ҍ ԍ Һ

ᵣ ᶭ ⱲԊ̆ ᵥḱ ȁ └ ȁ └ ̂

̃ ₮ΐ Ȃ 

Ԋ ҉̆ ֓ ᴑҙ Ṣ ȁ− ȇῈ Ȉ └ ↕ȁ

Ԋ └ ҉ ᵣ ̆Ӟ ҉ № Ȃ ױ ץ

VIÊVariable Interests Entity̆ ľ ≠ ᵣĿ̃ ҹᶛ ȂVIE Ҭ ᴑҙ

҉ ̆ └ ῤᴑҙ ̆ ῏ᴑҙ ҉ ȁ ‰῀

Ȃ ԑ ҙ ҹ Ȃ ╠ ̆ ԍ ץ└ ᵥ

└ ҹ̆ Ⱶ Ԉ Ȃѿ ̆ ᵌӍѿ ᾛ ȁ

ӊ ҽ Ҍ ̕ ѿ ̆ ֓ ԅ VIE ᴑҙӞѿ ̆ ᴋȂ
Ȑ59ȑ

̆ Ⱶ 2015 Ὲ ȇҬ ֲ ῍ ̂ Ȉ̃̂Ҋ ȇ Ȉ̃

ľ№  + Ŀ ̆ ῤ VIE ᴑҙ ᴍ ̆ Ҍ ѿ ȁ

Ҥ ȁ VIE ᴑҙȂ
Ȑ60ȑȇ Ȉ ҉ ҹ

                                                        
Ȑ58ȑ ₮̆̂ ľ̃ ȁ ḱ ȁ ᵬ└ ȁ ᴆ └ Ȃ

ᴪҺӈ ᵣ└ȁ ᴪῃ ̆ ȁ ḱ ̆℗ ‗ ӊ

‖ Ȃ ȁ ᴆ ̆└ ῏ȁ ῏ ῒ ’ ᵀȂ ῏ ᵀ └

῏̕└ ῏ ȁ ᴆ ĿȂ 

Ȑ59ȑ ҹ ľ̔ ᴧӟ ԍļ҉ ȁҊ Ľ̆ ↕ ԍ ѿ ȁ ԍ ᵝȂ

֟ ̔ Ҭ ̆ ҍ Ḥ ױֲ̕ ԍ ̆ ԅѿ

≠ ̆ᵖ ┴Ҍ ᾥ≠ ӊ╤ᴪ Ҋ ȂĿ ↔ ȇ̔ᴑҙ ҉ ҉

ῒ ĺĺץ └ ҹ№ Ȉ̆ ȇ Ȉ2012 5 ̆ 19 Ȃ 

Ȑ60ȑ ȇ Ȉ 11ȁ12ȁ13ȁ14ȁ18ȁ19 ̆ ῏ Ύ ҹ ‰ ̆

ԅ └ֲ ‰Ȃ҉ ̆ └ ῤᴑҙ̆ ӈҹ ̆ᵖ Ҭ └ ̆

ῒ Ҭ ῤ ↕ ӈҹҬ Ȃȇ῏ԍȅҬ ֲ ῍ ̂ Ȇ̃ Ȉ ;  



经贸法律评论 2021 年第 6 期 

110 

╠ ҹ⇔ ľ ₮ Ŀ̆ ᵞ֟ҙ ῀ ȁ └ ̆

ᶏ Ԋֲ Ȃ2019 3 ̆ῃ ֲ ף ᴪ ₮ ȇҬ ֲ ῍

ȈȂ ȇ Ȉ ̆ VIE ҍ ̆ᵖӞ

ῒᵬ₮ ᴋȂ Ⱶ ҹ̆ VIE ᴑҙ ᴪ

̆ӞҌ Ῥ VIE ᴑҙ № ῒ Ȃ 

六、结语 

ῃ ᶭ ̆ѿᵣ ȁ ȁ ᴪ̆ⱴ ᴪҺӈ

ᵣ└ ץ̆ ᴨ Ҋ̆ ᵀ

Ҍ ᵬȂ ꜛԍ ȁԅ ȁ

ҍ ȁ └ ץ Ȃ ץ № ҹҺ ̆

ҹ Ȃ ľ̆ ҹ Ŀҍľ

ҹ Ŀ ңҩ ̆ Ḃ ֓ ∞ ҹ ̂ ̃

ҹ̆ Ӟ Ҍ ̆ ץ ᵀ Ȃ

ҹ ̆ ᵀ ̆ ԅ № ץ’ ӊ

’ӊ ̆ ҹ̆ ῒ ∞ ҹ ̂ ̃

ҹȂ Ῥ ѿ ҹ ȁ ҹ ⱬ ∞ ’ ’ȁ

ҹ ľ ĺ Ŀ ȁ ҹ ҍ ῏ Ẓ № Ȃ 

ѿ ̆ └ ҹ ȁ ҹ ∞ ҹ

/ ᶛ ȁ ҹ Ҥ ᵞȁ ҹ ‪ ȁ ҹ

ҍ Ẓ ̆↕ └ Ȃ ӊ↕ ̆

ׅ ԍ Ȃ ӊ̆ ғ ⱳ ҹ̆

ᾟ№ ᴆȂ № ᵀԅ ҹ ӊ ̆ ѿ

ᵬ ╩ ҹ֟ ̆ ⱴ ȁҤ ᴋ

̆ └ ḱ ץ ȁ ̆

ӎ ғ Ҍΐ └ Ȃ 

                                                                                                                                                                          
ͽ Ғ VIE ᴑҙ ԅ ľ̔ └ ҹ ѿ ̆ ץ̆

└ ̆ Ȃ ԍ ╠ ץ └ ̆ ׅ ԍ └

̆ ᵥ ̆ Ⱶ Ҋ₃ץ ̔1. └ ᴑҙ̆ Ⱶ Һ ῒ Ҭ

└ ̆ Ḡ └ ̆ ῏Һᵣ ꜚ̕2. └ ᴑҙ̆ Ⱶ

Һ ῒ Ҭ └̕ Ⱶ Һ ῒ Ҭ └ ̆ Ḡ └ ̆

῏Һᵣ ꜚ̕3. └ ᴑҙ̆ Ⱶ Һ ‰῀ ̆ Ⱶ Һ

ᴪ ῏ ᴑҙ └ֲ ᵬ₮‗ Ȃ    ױ ᴪῈᴧ ҉̆ ᵬ

ѿ ̆ ₮ ȂĿ 
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