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ѿ ȇ Ȉ
Ȑ6ȑ̆׆Ҍ ԅ Ȃױז

ľ Ḡ Ԉ ҍḠ Ԉ Ҍ ⱬ Ԉ ᴴ ӊ Ҍ ĿȂ
Ȑ7ȑ

ױז ҹ̆ ԅѿ ↕̆ ᴇ

                                                        
Ȑ1ȑ ᶛ ̆ ֟ҙ Ҭ ӄ̆ ѿ ԅȂ William E. Kovacic, Failed Expectations: The Troubled Past 

and Uncertain Future of the Sherman Act as a Tool for Deconcentration, 74 Iowa Law Review 1105, 1105 (1989); Harry First, Woodstock 

Antitrust, Law & Economics Research Paper Series Working Paper No. 18 − 24, https://papers.ssrn.com/sol3/ papers.cfm? abstract_id= 3180878̆

p.3 − 4. ῒ ѿ ̆  Martin J. Sklar, The Corporate Reconstruction of American Capitalism, 1890 − 1916, Cambridge 

University Press, 1988; Hans B. Thorelli, The Federal Antitrust Policy: Origination of an American Tradition, Johns Hopkins Press, 1955, 

p.54 − 96, 235 − 308. ¥ ῌף ̂Louis Brandeis̃ ֓ ԅ ⱬ ̆ Osmond K. Fraenkel ed., The Curse of Bigness: 

Miscellaneous Papers of Louis D. Brandeis, Viking Press, 1934 ( 1912 ӊ╠ῒ )Ȃ̓͂ ԍ ׂ ῌף ꜚ

҉ ԅ



经贸法律评论 2021 年第 6 期 

114 

Ạ ↕̆ Ԉ ҹ ԍ ғ ӈ ↕
Ȑ8ȑ̆ ֽֽ ҹ

ῒ ↕Ȃ
Ȑ9ȑ 

̆ ᾥ₮ ԅȇ ȈѿӥȂז Ώ ӥ ԅ҉ ₃ Ȃ
Ȑ10ȑ

ז ӥҬ ₮
Ȑ11ȑ̆p ҍ ̆ ᶏῒ Ӟ ӎ ₃

Ȃ
Ȑ12ȑז ⌠ľ ѿ ᴑҙ Һӈ ̆

╠ ῒז Ӟ ԍ ᴑҙ ⌠ⱴ ĿȂ
Ȑ13ȑ 

ȁ ᾥ ԅ ҉ ӄ ԑ ӊѿȂѿ

ľ ꜚĿ ̆ ҹ ᴧ ᵣ ѿ ̔└ ѿ ⱬ ȁ

↕ ץ̆ Ⱶ Ҭ ҩ Ȃ ꜚ ҍ ӎ ┴ ̆

Ԉ ῒҌ℗ ̆ ԑҌѿ Ҍ ̆ᵄ

Һ ᴑҙ Ҥ ҌḤᴋ Ẓ Ȃ
Ȑ14ȑ 

ѿ ӎ ↕̆ῒ ꜚⱬ ȁ ȁ ᵬ

῏℗Ȃҍ ꜚ ̆ ľ̆ Ԋҙᵬҹѿ

└ ̆ ̆ Ὲᴧ ԍ̆ ױ ĿȂ
Ȑ15ȑז

ľ̔ Ὲᴧ ῏ ֓ ̆ Ԋҙ ԅѿ ᴑҙ ҹ ⱬ ȂĿ
Ȑ16ȑ 

ȁ ᾥ ᵌ ױ ӄ ̆ᵖױז ҍ Ҋ №

῏Ȃ ָӇҌ ̆ Ώᵬӊױז ̆ ┴ ‰ ԅ 21 ҕ ’Ȃ

50 ̆ ⱴ ̆ ≢ Ԉ ҹ ̕ѿ֓

̆ ᵀ ῏ ễȂ ̆ῒľ ꜚĿ

ҹ Ȃҍ ̆ ױ ῐ ⁞ ױז̆ Ҍ ľ

 − Ŀ̂ Herfindahl Hirschman Index̃ ҽȂ 

ᵬҹѿ ꜚ̆ ⱳ ⱬ ѿ֓ ̆ᵖ ⱬ└

                                                        
Ȑ8ȑ Robert H. Bork & Ward S. Bowman, Jr., The Crisis in Antitrust, 65 Columbia Law Review 363, 366 (1965). 

Ȑ9ȑ Robert H. Bork & Ward S. Bowman, Jr., The Crisis in Antitrust, 65 Columbia Law Review 363, 373 (1965). 

Ȑ10ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978. ᾥ ׆ ҬṢ ԅѿ֓ Ȃᶛ ̆ ᾥ ⌠ 20

ҕ 60 ľף Ŀ̆Һ ץ ҙῈ ȂRobert H. Bork & Ward S. Bowman, Jr., The Crisis in Antitrust, 

65 Columbia Law Review 363, 370 (1965). ѿ ԅȇ Ȉѿӥ 9 ľ̂ ̔ ҙ Ŀ̃

̆ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.198 − 216. 

Ȑ11ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.3.  

Ȑ12ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.3.  

Ȑ13ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.5. 

Ȑ14ȑ Herbert Hovenkamp, Is Antitrust’s Consumer Welfare Principle Imperiled?, 45 Journal of Corporation Law 101 (2019). 

Ȑ15ȑ Richard Hofstadter, What Happened to the Antitrust Movement?, in Richard Hofstadter, The Paranoid Style in American Politics and 

Other Essays, Harvard University Press, 1965, p.189. 

Ȑ16ȑ Richard Hofstadter, What Happened to the Antitrust Movement?, in Richard Hofstadter, The Paranoid Style in American Politics and 

Other Essays, Harvard University Press, 1965, p.190. 



美国反垄断运动到底发生了什么？ 

115 

≢ Ȃῒ ₮ ғ ҉Ҍѿ ̆ ӊױ

Ȃ ᴑҙḠ ҍ ≠ӊ ӊѿȂ ӊ̆

ԍᵞᴇ ȁ ֟₮ȁ ֟ ⱵȂᵖ ѿ ᴑҙ ѿ ᶫ ֓

̆ ᴪᴴ Ԉ ̆ ≢ ֓ ԍ ᴑҙȂ ꜚ

ΐᵣ ῒ ̆ᵖῒ ᵣ ᶛ Һ ҹԅḠ ᴑҙ ֓

ῒז ᴑҙ̆ ꞉ᴇ ҉ ֟₮ ⇔ ⁞ ȂԊ ҉̆ ȇ Ȉ ץ ̆

ѿ ꜚ ѿҩҺ ̆ ׂׅ ѿҩ ₮ Ȃ ҉̆ ѿ֓ ꜚ

ף ֲ Ҭ̆ ¥ ῌף ₮ ̆ᵞᴇ Ἕ ₯ Ȃ
Ȑ17ȑ 

Ј 2016 ζẚּא   אּ  

ľ̆֟ҙ ҬĿľ ᴑҙĿӊ ΐ ⱬ Ȃ ֓ ₃Ӎ ᶫᴋᵥ

ᵬ ↕̆ ֲ ⌠ ⱴץ └ ȁ ȁ Ԋ ȂץҊ 2016 Һᾴ

Ȃ 

ắ ᾍ Ψ жἭ║ ᾇ ͫ Ђͽ

Ђ Ҕ†ɟ ζẚ ךּ ѽΔ Ψ΅ắ ᾍ Ѕ ѷӑ Δ Ψɟ

Ѩ   Ѕ אּ Ὼ ӻẹ ; ↄ DOJ

Җ FTC אּ ‒ẹђ ẹ Ỉ אּ Ѕ

εɟ 

Ѩ ך Ѕѡּׂש Ὼ אּ ♅ Ὼ

֪ ᵲ ζɟ Ѩ Җ ζ Ӊắ

ε אּ ך ắғᾀ כּ΅ ɞ ΅ắ Δ ֪ ɟ Ѩ

הּ Ѡ הּ Ỉ ӑךּ

Ẻӏ ᾂּא Ѕ ε ԇ ɞ ѳ εɞ Ѕ ε

Җ אּ אּ εɟȐ18ȑ 

ѿ ῃ ᵞ ᴇ ᴋᵥҍ֟ ῏ ῤ Ȃ Ҍ ҹ

Һᾴֲ ᵞ ᴇ Ҍ ῐ
Ȑ19ȑ̆ ҹ ҍ ῏Ȃױז ῒז №

ԅᴇ ̆ ֓ № Һ ẫ ῃץ ᴇ ̆ ⌠ Ȃ
Ȑ20ȑ

                                                        
Ȑ17ȑ Ȑ53ȑ−Ȑ56ȑ Ȃ 

Ȑ18ȑ The Democratic Platform Committee, 2016 Democratic Party Platform, Democracts (8 July 2016), https://democrats.org/wp-content/ 

uploads/2018/10/2016_DNC_Platform.pdf, p.11. 

Ȑ19ȑ Senator Elizabeth Warren, Keynote Remarks at New America’s Open Markets Program Event: Reigniting Competition in the American 

ECONomy, United States Senate (29 June 2016), https://www.warren.senate.gov/files/documents/2016-6-29_Warren_Antitrust_Speech.pdf̂ ᴶ

̆ ⌠ Ԉ̆ ⌠ᵞ ᴇ Ȃ̃ ̆ ᴶ ᴇץ ֟ Ⱶ ԅ ῏℗ȂId. at 2. 

Ȑ20ȑ The Democratic Platform Committee, 2016 Democratic Party Platform, Democracts (8 July 2016), https://democrats.org/wp-content/ 

uploads/2018/10/2016_DNC_Platform.pdf, p. 30, 32. 



经贸法律评论 2021 年第 6 期 

116 

ѿ ⌠ľ Ŀ ᴪ ȁᵟ Ḡ ȁ ȁ ȇ ĺ ῌᾥ Ȉ

̂Dodd-Frank Act̃ץ №Ȃ
Ȑ21ȑ ̆ ̆ ᵣ҉῏

ᴇ ̆ᵖ ҍ ῏Ȃ ӊҊ̆2016 ῍ ᾴ

̆ ῒҬ ԅḆ ľ ԈⱬĿ ̆ᵖῒ῏ ֽ ԍ Ȃ
Ȑ22ȑ 

2016 Һᾴ Ҭ ̆ ҉ Һ ᾴ ₮

ӊѿȂ
Ȑ23ȑ ̆ ᶏ ĺĺľῈ ҬĿľҌῈ └ ԈĿ ľҺ ᵝῈ

ҹĿĺĺ Ҍ Ẋ ҉ ץ ᴋᵥ ӈȂ ̂ №̃ᾟ

ľῈ Ŀ ľῈ Ŀ ̆ᵖ ᵥ ᵀῈ ᶫᴋᵥ Ȃ ט

ᴇץ ֓ᴑҙ ̆ ľῈ Ŀ ̙ ̆ ᴑҙֽֽ ҹ ᴇ

ҍ ᴑҙ Ԉ ̆ ľῈ Ŀ ̙ ̆ ԍᴰ ᵣ№ ᴑҙ

ԅ ΐ ⇔ҙ ᴑҙ̆ ľῈ Ŀ ̙ ѿҩ ѿ ΐ ľ̆Ὲ Ŀᵬ

ҹѿ ῏℗ ӈȂ 

ԍΐᵣ ҹ̆ Һᾴ ⌠ԅľ ȁ ᴇ ҹ Ԉ

ҹĿ̆ ⌠ ȁῒז └ Ԉ Ғ≠Ạ Ȃ ҉̆ ⇔ ̆

׆ Ғ≠̕ ⇔ Һ ⅞ ┬ ֟
Ȑ24ȑ̆ ҹ ᶫ

ױֲ ᵬȂ
Ȑ25ȑ ₮ ҈ Ԉ ҹҬ ľ̆ ᴇ ҹĿ

ῃ Ԉ ̆ ғѿ ₃Ӎ ̂ ȁҬȁ ̃ Ҭ ĺĺ

ᾥ ȇ ȈȂ
Ȑ26ȑľ Ԉ ҹĿѿ ӈ ῒ ӈ̆ ᴪ

ҹ ץ ľ Ԉ ĿȂľ Ŀ ⱴ῀Ӟֲפ Ȃ ף Ҭ Ҍ ̆

ғ ѿҩ Ȃ
Ȑ27ȑ ̆ Ḇ Ԉ ̆ ҹ ױ Ҍ

ᴋᵥֲ ’Ҋ ԅ֟₮Ȃ ̆ҍ ᴆ ̆ ᴆ ̆ ᴆ

                                                        
Ȑ21ȑ The Democratic Platform Committee, 2016 Democratic Party Platform, Democracts (8 July 2016), https://democrats.org/wp-content/ 

uploads/2018/10/2016_DNC_Platform.pdf, p.4, 5, 10, 24 − 25. 

Ȑ22ȑ Republican Platform 2016, https://prod-static-ngop-pbl.s3.amazonaws.com/media/documents/DRAFT_12_FINAL%5b1%5d-ben_146 

8872234.pdf, p.2. 

Ȑ23ȑ ⌠ 1840 Һ ᾴ ῃ Ҋץ ⌠̔National Political Party Platforms: Parties Receiving Electoral Votes 

1840 − 2016, American Presidency Project (26 October 2018), http://www.presidency.ucsb.edu/platforms.php. Һ ᾴ Ҭ

ѿ ̆ The Monopoly Issue in Party Politics, CQ Researcher (7 July 1936), http://library.cqpress.com/cqresearcher/document. php?id= 

CQresrre1936070700. 

Ȑ24ȑ ᶛ ̆The Democratic Platform Committee, 2016 Democratic Party Platform, Democracts (8 July 2016), https://democrats.org/wp- 

content/uploads/2018/10/2016_DNC_Platform.pdf, p.7 (┬ ľ└ ҙ ῐĿ), 12 (⇔ ). 

Ȑ25ȑ The Democratic Platform Committee, 2016 Democratic Party Platform, Democracts (8 July 2016), https://democrats.org/wp- 

content/uploads/2018/10/2016_DNC_Platform.pdf, p.31 − 32 (⇔ ҍῃ ̕ ᵞ ). 

Ȑ26ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.66 − 67, 292 − 295.  

Ȑ27ȑ Herbert Hovenkamp, Antitrust and the Design of Production, 103 Cornell Law Review 1155 (2018), https://papers.ssrn.com/sol3/ 

papers.cfm?abstract_id=3013122.̂Ҭ ̵ ̷ ᴿ ¥ ȇ̔ ֟ Ҋ Ȉ̆ ῌ ȁ↔ ̆ ȇ Ԉ

Ȉ2021 2 Ȃĺĺ ̃ 



美国反垄断运动到底发生了什么？ 

117 

ꜚ ѿ №ȂѿҩҺ ᾴ ҹᵥ ľ Ŀ ҹѿ ῏℗

ľ Ŀ ҹ ῏℗̆ ₮ Ȃ ̆ ᵌӍ ῃ ᵟ Ԉ

̆ ֟ ғ Ԉ ᴇ ֟ Ȃ 

Һᾴ ѿ ҉ ԅ ꜚ Ῥ Ȃ Ҍ ѿ ̆

ӞҌ ῒ ̆ᵖ ף ԅѿ ĺĺל ѿ ̆

ᴇ Ḃҹץ ᴑҙ ᶫῈ ᴪȂ ҩ ֲѿ ̆ ҹ

ֲ ĺĺ Ӟ ѿҩ ΐ ῃ ⱳ Ȃ ҽ

ԅ ̔ ₃ӍҌ └ ̆ ᶏ └

̆ Ӟ ᶫ ₯ ֓ Ȃ ᶏ ̆ ץӊף

Ȃ
Ȑ28ȑ ԍ ᵥ׆ ₮ΐᵣ ↕̆ ѿ Ҍ ῃ

̆ᵖ Ғ ῏ᵥ Ὲᴧ≠ Ȃ
Ȑ29ȑ 

ͼ   אּ ᾀ ἏӘεּא  

ꜚ ץ Һ ᶏ ֟₮ ᴇ Ԉ
Ȑ30ȑ̆ Һ ῃ

ץ ≠ᵬҹѿ Ȃ
Ȑ31ȑ ֒ Ԋľ׆ ᴇĿ̆

ҹ ᴇ ҹ ₮ѿҩ ӈȂ
Ȑ32ȑ ׆ ֒ └ ҙ ̆ ᵥ

ᴇ ╠ ᵬ ᵞԍ ᴇ ̆ ҹ ᴇ

ᵬҹ ᴇ ѿ №̆ ԅ ҹҍ ҹȂ
Ȑ33ȑ ᵞ

ᵖ ≠ ᴇ ̆ ᶫ ᵬ Ԉ ᴇ̆ Ҍ ľ ᴇĿȂ 

ꜚ ľ ≠Ŀ ₯ ԅ ѿ ̆Ӟ ԅ Ҋ

Ȃ ѿ ῏ ̆ ҹ ꜚ ’ ԍ

≠ ↕Ȃ ׂ ӈ҉ ≠ ľᵬҹ Ŀ֣ ӊ ≠̆ ԅֽ̆

                                                        
Ȑ28ȑ Herbert Hovenkamp, Is Antitrust’s Consumer Welfare Principle Imperiled?, 45 Journal of Corporation Law 101 (2019) (manuscript at 

17); Zephyr Teachout & Lina Khan, Market Structure and Political Law: A Taxonomy of Power, 9 Duke Journal of Constitutional Law & Public 

Policy 37, 70 − 72 (2014). 

Ȑ29ȑ ᶛ ̆Lina M. Khan, The Ideological Roots of America’s Market Power Problem, 127 The Yale Law Journal Forum 960, 964 − 965, 

965 n.20 (2018). 

Ȑ30ȑ Lina M. Khan, Note, Amazon’s Antitrust Paradox, 126 Yale Law Journal 710, 716 (2017); David Dayen, The Rehabilitation of Antitrust, 

The American Prospect (22 December 2017), http://prospect.org/article/rehabilitation-antitrust; Maurice E. Stucke & Ariel Ezrachi, The Rise, Fall, 

and Rebirth of the U.S. Antitrust Movement, Harvard Business Review (15 December 2017), https://hbr.org/2017/ 12/the-rise-fall-and-rebirth- 

of-the-u-s-antitrust-movement. 

Ȑ31ȑ ᶛ ̆Barry C. Lynn (Executive Director of Open Markets Institute), The Consumer Welfare Standard in Antitrust: Outdated or a 

Harbor in a Sea of Doubt?, Testimony Before the Senate Committee on the Judiciary: Subcommittee on Antitrust, Competition, and Consumer 

Rights, U.S. Senate Committee on the Judiciary (13 December 2017), https://www.judiciary.senate.gov/meetings/the-consumer-welfare-standard- 

in-antitrust-outdated-or-a-harbor-in-a-sea-of-doubt. 

Ȑ32ȑ Lina M. Khan, Note, Amazon’s Antitrust Paradox, 126 Yale Law Journal 710, 722 − 724 (2017); id. at 753 ( ҹ ≠

ᴇ ѿ ); id. at 759 ( ҹԎ ᴇ Ӟ ᴇ ѿ ). 

Ȑ33ȑ Lina M. Khan, Note, Amazon’s Antitrust Paradox, 126 Yale Law Journal 710, 729 − 730 (2017). 



经贸法律评论 2021 年第 6 期 

118 

Ȃז
Ȑ34ȑ ≠ ᵣ ҹ ֟₮ȁᵞᴇ Ȃ ѿ ӈҊ̆Ҍ

ҹ ֟ ≠ȁ Ԉ ץ̆≠ ӊ ᴋᵥῒֲז ≠Ȃ ѿ

↕ ΐ ᴨ ץ ̆ ѿҩ ᵬᴨ̔ל Ҍ ≠ ľ Ŀ̆ ҹ

ָӇ Ȃ
Ȑ35ȑ 

ҍӊ ̆ ᾥ ῒ ᶏ ԅľ ≠Ŀѿ ף ֟

≠Ȃ
Ȑ36ȑז ₮̆ ᶫ ѿ ҹ ᴇ ҉ ̆ ⁞ ᶫ

̆ ᴪ Ȃ
Ȑ37ȑ ̆ ᾥ ľ̆ Ŀ ҩ ᶫ ̆Ӟ

Ȃ
Ȑ38ȑ ᾥ ̆ ѿ ҹ 100 ᾝ≠ ӯ 60 ᾝ

̆ ҹ ҹľ ≠Ŀ ‪ Ȃ ̆ ᾥ ҹ̆ҩ Ҭ ≠

̆ ᴪ Ȃ ז̆ ҹ ᶏ ҹ֟ ⱬ ̆Ӟ ΐ

Ȃ
Ȑ39ȑ ᾥ ≠ ΐԈ ӊѿ̆ Ȃ 

׆ ̆ ≠ ң ӈȂᶛ ׂ̆ ѿ֓

Ώ ꜚ ֲ ≠ ↕ ԍ ᾥ
Ȑ40ȑ̆ ֟ ᴇ

ԍ ↕Ȃᵖ ̆ ᾥ ̆ ֟ ≠ ԇḆ ≠

ѿ №Ȃ 

ң ӈӞ ԅ ľ ≠Ŀѿ ᶏ Ȃ ׆

≠ ᴋᵥ ӈ̆ ᶏ ҩ Ȃ Έҩ Ҭ ⌠

≠ȂῒҬңҩ ԅ ᾥ ȇ Ȉ̆ ӇӞ ֟ ≠̆ Ӈ

                                                        
Ȑ34ȑ Steven C. Salop, Question: What Is the Real and Proper Antitrust Welfare Standard? Answer: The True Consumer Welfare Standard, 22 

Loyola Consumer Law Review 336, 336 (2010). 

Ȑ35ȑ Herbert Hovenkamp, Appraising Merger Efficiencies, 24 George Mason Law Review 703, 719 − 721 (2017); Herbert Hovenkamp, The 

Rule of Reason, 70 Florida Law Review 81, 119 (2018).̂ Ҭ ̵ ̷ ᴿ ¥ ȇ̔ ҉ ↕Ȉ̂ ҉̃̆

ῌ ̆ ȇ Ԉ Ȉ2018 6 ̵̕ ̷ ᴿ ¥ ȇ̔ ҉ ↕Ȉ̂ Ҋ̃̆ ῌ ̆ ȇ Ԉ Ȉ

2019 1 Ȃĺĺ ̃ 

Ȑ36ȑ Salop, Steven C. Salop, Question: What Is the Real and Proper Antitrust Welfare Standard? Answer: The True Consumer Welfare 

Standard, 22 Loyola Consumer Law Review 336, 347 (2010). ԍ ᾥ ᵥᶏ ѿ , Daniel A. Crane, The 

Tempting of Antitrust: Robert Bork and the Goals of Antitrust Policy, 79 Antitrust Law Journal 835, 845 − 847 (2014). 

Ȑ37ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.107. 

Ȑ38ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.108 ( ₮ľ Ŀ ⌠ľ֟₮ Ŀ Ҍ≠ ̆ Ӟ

ᵞ ̕ ̆ ֲ ֟ ̆ Ҍ ӯ ). 

Ȑ39ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.107 − 110, 128 − 129. 

Ȑ40ȑ ᶛ ̆Barry C. Lynn(Executive Director of Open Markets Institute), The Consumer Welfare Standard in Antitrust: Outdated or a 

Harbor in a Sea of Doubt?, Testimony Before the Senate Committee on the Judiciary: Subcommittee on Antitrust, Competition, and Consumer 

Rights, U.S. Senate Committee on the Judiciary (13 December 2017), https://www.judiciary.senate.gov/meetings/the-consumer-welfare-standard- 

in-antitrust-outdated-or-a-harbor-in-a-sea-of-doubt; David McLaughlin, Forget Consumer Welfare. This Antitrust Movement Targets Power 

Instead, Bloomberg Businessweek (17 January 2018), https://www.bloomberg.com/news/articles/2018-01-17/forget-consumer-welfare- this- 

antitrust-movement-targets-power-instead. 



美国反垄断运动到底发生了什么？ 

119 

⌠ ᾥ ӈҍ ≠ӊ ≢Ȃ
Ȑ41ȑᵖ ̆ ңҩ ᴆҬ ԅ̆

‗ҍ ≠ӊ ȂԊ ҉̆ ῒҬѿ ᴆҬ̆

ΐ ᴇ ҹ ̆ ᶏῒ ҹѿҩ ≠∞‗Ȃ
Ȑ42ȑ 

ῒᵩ ᶏ Ҭ̆ ң ᴇ̕ ҹ̆ ᴇ ̆

ѿ ᵞԍ ᴇ ᴪ ≠Ȃ
Ȑ43ȑ ѿ ȂҌ ⱳ ᴇ

ᴪ ᵞ ᴇ ̆ᵖ ₮ ᴇ Ȃ ң ᶏ ≠ Ҽ ⇔

ΐῈ PSKS Ὲ ̆ ∞‗ ᴇ ֓ ᴪḆ ≠Ȃ ѿҩ

Ҽ
Ȑ44ȑ̆ ԋҩ ḇ֝ḇ Ὲ ̆ ҍ╠ ҉ Ȃ

Ȑ45ȑ

ᴇ Ḇ ≠ ̆ ≠ ң ӈҊ Ȃ 

ᶏ ₮ ԍ Ȃ
Ȑ46ȑ ̆ 2

Ҭ̆ ҩ ₮ ᴶ ̂Brennañ ҬȂ ᴶ ₮̆ѿ

֓ Ԉ̆ ≠Ȃ
Ȑ47ȑ ѿ֓ ᴆ ᶏ ľ ≠Ŀѿ ̆ᵖ

⌠ԅ Ȃ
Ȑ48ȑ ֓ ‗ № ᾥ ӈ ≠ҍ

≠ Ȃ ӊ ̆ ≠ ↕ ⱬ ȇ

Ȉ Ҋ ̆ ҍ ֟₮ ᴇ ׆̆

ῤ ԅ ≠ ↕Ȃ
Ȑ49ȑ 

                                                        
Ȑ41ȑ Reiter v. Sonotone Corp., 442 U.S. 330, 343 (1979) (quoting Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.66) ( ѿҩ

ᴇ ᴆҬ ԇ ); NCAA v. Bd. of Regents of the Univ. of Okla., 468 U.S. 85, 107 (1984) (quoting Reiter, 422 U.S. at 343) 

( ↕ ֟₮ └). 

Ȑ42ȑ Reiter v. Sonotone Corp., 442 U.S. 330 (1979). 

Ȑ43ȑ Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Co., 549 U.S. 312, 324 (2007); Brooke Grp. Ltd. v. Brown & Williamson 

Tobacco Corp., 509 U.S. 209, 223 (1993). 

Ȑ44ȑ Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877, 889 (2007). 

Ȑ45ȑ Ohio v. Am. Express Co., 138 S. Ct. 2274, 2290 (2018) (  Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877, 

890 − 891 (2007)). 

Ȑ46ȑ FTC v. Actavis, Inc., 570 U.S. 136, 161 − 162 (2013) (Roberts, C.J., dissenting) ( ≠ ῏℗ҍҒ≠ ⇔

ⱴץ ); Eastman Kodak Co. v. Image Tech. Servs., Inc., 504 U.S. 451, 487 (1992) (Scalia, J., dissenting) ( ̆

↕Ҍ ≠ ); Atl. Richfield Co. v. USA Petrol. Co., 495 U.S. 328, 361 (1990) (Stevens, J., dissenting) (

≠ ↕); Arizona v. Maricopa Cty. Med. Soc’y, 457 U.S. 332, 367 (1982) (Powell, J., dissenting) ( ҹ ᴇ

↕ ≠). 

Ȑ47ȑ Jefferson Par. Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 45 (1984) (Brennan, J., concurring), abrogated by Ill. Tool Works Inc. v. Indep. 

Ink, Inc., 547 U.S. 28 (2006). ̆ ̂Breyer̃ ѿҩ ᴆҬᶏ ԅ ҩ ̆ ᶏז Ȃ

Kirtsaeng v. John Wiley & Sons, Inc., 568 U.S. 519, 539 (2013) ( ѿҩ ᴆҬ ₮̆ ≠ ). 

Ȑ48ȑ State Oil Co. v. Khan, 522 U.S. 3, 14 (1997) (ᶏ ᴇ ֓ ᶏץ ); Copperweld Corp. v. Indep. Tube 

Corp., 467 U.S. 752, 769 (1984) ( Ҭ ᶏץ ); United States v. Phila. Nat’l Bank, 374 U.S. 321, 367 − 368 (1963) ( Ԉ

⁞ ); United States v. Topco Assocs., 405 U.S. 596, 624 (1972) (Burger, C.J., dissenting) ( ₮ ∞‗ ). 

Ȑ49ȑ U.S. Department of Justice & Federal Trade Commission, Horizontal Merger Guidelines §§1, 6, 7, 9, 10 (2010), https://www. 

justice.gov/atr/horizontal-merger-guidelines-08192010. 
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  אּ ѳ ẶὙ 

ꜚ Ҍֲפ ӊѿ̆ ᵞ ᴇ ̆ Ȃ ѿ֓

ᴋᵥ ̆ ֲ Ҍ ᴇ ̆ ľ

֟ ױז Ҧ ҤҦ ĿȂ
Ȑ50ȑױז ѿᵣ Ҥ

↕̆ᵖ ԅ ѿᵣ ᴪ ᴰ ̆ ₮ѿ

Ȃ
Ȑ51ȑױז 1968 ȇ Ȉ ‰̆ᶛ ̆ ѿ 15%

ᴍ Ὲ ҍ ѿ 1% ᴍ Ὲ ӊ ᴋᵥ Ȃ ԅ ╠ᴑҙ

̆ Ҍ ҹᵥױז ֓ Ȃ
Ȑ52ȑ 

ᴇ ῒ ₯ Ȃᶛ ̆ ꜚ Ҍ ҊԊ ᴇ № Ҭ

̆ 1968 ȇ Ȉ ≢῏ ᴇ ̆20 ҕ 80 ף ӊ

ȇ Ȉ ≢῏ ᴇ ȂԊ ҉̆ ױז ̆ᵞᴇᵌӍ ₯

ֲȂ
Ȑ53ȑ ꜚ ױ ҹ ᴇ ̆ᵖ Ҍ ҹԅḆ № Ҋ ̆

ҹԅḠ ᵞ ≠ Ҍ ᴇ ̆ ױז ᴋᵥ

ᴇ ᴋᵥѿ ᴇȂ
Ȑ54ȑױז ῌף ̆ ľ ᴇĿ

҉ ľ ⱬ ĺĺѿ Ԉ ĿȂ
Ȑ55ȑ ̆ ῌף

№ ᴇ ᶫ ױז̆ ᶫ ᶏ ᴇ

╝⁞ᴇ Ȃ
Ȑ56ȑ 

                                                        
Ȑ50ȑ
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̆ ᴑҙ Ԉ ᴇӊ ױֲ Ȃᵖ ױ

֓ ̆ ױ ԍ Ȃ ׆̆ ╝

⁞ ᴑҙ ῒᴇ ̆Ҍֽᴪ ғ ҩ Ȃ 

ѿ ῏ ̔ ̆ Ԉ

ⱬҊ ѿ Ԋ̆ ֟ ѿ Ԋ̆ ѿ ԍ Ȃ

ҹ̂ ѿᵣ ̃ ≢ ֓Ạ ⱴ ᶏ ⱬ

ᴪ ᴇ̆ ῒҍ ᵞ ֟ № Ạ № ȂҌ ֟₮ Ҭ

ѿᵣ Ҥ ̆ ᶏᴇ ̆ᵖ Ӟ ԍ

Ȃ 

ᵥ̆ ױ Ҍ ῏Ҍױֲ ᵞᴇȂ ѿ ⱴץ Ȃ ̆

ѿ ҍ ҹ ‖ Ȃ ꜚ Ҭ̆֒ ӊ ץ ѿ ̆

ҹ ԅ ĺĺ ֓ ԅ Ҍ ᵞᴇ Ȃ ҩ ᾴ

ῒ ᴇ ץ Ԉᴑҙ ̆ ѿ Ȃ ᴑҙ

№̆ᵖֲֲ Ȃ ̆ 2/3 ֲ ᴇ ῒ Ȃ ̆

Һᾴ ᵞᴇ Ԉ̆ ᴴ Ȃ
Ȑ57ȑ ̆

Ḥ ᵞ֟₮ȁ ᴇ ̆ Ӟ ѿ Ȃҍ 20 ҕ Ҭ ȁ

ᾥΏᵬӊ ̆ Ҋ ҍҕ ῒז ᵣӊ Ԉ Ȃ 

Ғ Ҍ ꜚ Ԋ̆ױז ҹ ֓ ӎ

̆ ̆ № ̆╠ Ҍѿ ̆ Ẓ ȂᵖҒ Ҍ └ ᾴ̆ӞҌ └ Ȃ

ᶏ Ȃ ᾴץ ҹףᴇ ҩ

̆ Ҍ ѿ Ȃ 

二、技术型反垄断：含义及非议 

ͫ אּ τ 

ꜚ Ҍ Ȃp Ӟ Ȃľ

Ŀ ѿ ↕̔ ץ ᶃ ᴪ ӊ ᵬҹ ̆

└ ⌠ Ҋ̆ᶭ Ғ ѿ ֓

Ȃῒ ̆ ֓ Ԉ Ȃᶛ ̆

Һ ̂ ֟ )ȁ

└Ȃ ֓ ’Ҋ̆ ҍ └ӊ Ȃ
Ȑ58ȑ ≠ ↕

                                                        
Ȑ57ȑ Herbert Hovenkamp, Is Antitrust’s Consumer Welfare Principle Imperiled?,45 Journal of Corporation Law 101 (2019) (manuscript  

at 37). 

Ȑ58ȑ ҈ №̂Έ Ȃ̃ 
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₮ ᶛ̆ᵖ ѿ ≠ Ӟ ῒ ᶛ̆ ᾥ ₮ ֟ ≠

≠ ̆ ᴪ ≠ ῒז ≠ Ȃ 

Ј אּ כּ  

ꜚ ̆ ⌠ Ȃ

ԍ ȁ ȁ ᵬ ̆ Ҍ Ȃ
Ȑ59ȑ ӊҊ̆ ꜚ

₮ѿ֓Ҍ Һ ̆ ѿ֓ ȁ Ԉ Ȃ ̆ ꜚ

̆ ᵞᴇ ⱴץ Ȃ
Ȑ60ȑ

ҹ ᶃ ꜚ̆ ꜚ ↕ ⱴ ῏℗Ȃ ῏ ↕

̆ ᵬ ӊԊ Ȃ
Ȑ61ȑ ꜚ ᵌӍҌ῏ Ȃ 

῏℗ ץ ҹ ̆ Ὲ ׆ ҙ ӊҬ ⌠ָӇȂ
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ᵖ ֓ Ȃ ᴋⱵ↕ ̆

ױ ΐᵣ ҹ ף Ȃ
Ȑ66ȑ ױ ѿץ ȁ ᵬ

ᵬ̆ ᴑҙ ẠָӇȁҌ ẠָӇ̆ ᶫ Ȃᶛ ̆ ľ └Ŀ

ᴇ̂limit pricing̃ ѿ ̆ ѿ ᴑҙ̂ ΐ ҙ)
ᴇ ᵞԍῒ ≠ ᴇ ̆ ᴇ ԍ ̆ᵖ ᵞ⌠ ץ Ԉ └

ῒ Ȃ
Ȑ67ȑ ᵀ ’̆ Ҍ Ҍ ᵥ ľ Ŀ ᴇ ̆ ғ

פ ᴑҙ ѿ ῒ ≠ᴇ Ḃץ̆ ῀Ȃ 
ӊҊ̆ ╠ Һ ᵝ ∞ ᴇ ĺ ̂Areeda-Turner 

test̃̆ ԍҌ Ȃ ⱳ ԍ Ԋ ̔ ῒ

Ӟ ̆ᵖ ᴋᵥ ף ԍΐ ᵬ

Ȃ
Ȑ68ȑ ̆ Ҍ ≠ ↕ ̆ ῃ ԍ

Ԋ ⱬ̆ץ ‗ Ȃ 
ͼ אּ כּ  

῏ԍ Ὲᴧ ׂׅ Ȃ ꜚ ⱬ

ԍ̆ ᶏ ѿ֓ Ὲᴧ ῐ Ȃ ҉̆Ὲᴧ

ᴆ Ԋ̆ᵖ ҍ ‗ Ҍ ȂҹָӇ ᵣ└ ῍ └ Ҍ Һ└̙
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̆ ӞҌ ľ Ŀ Ȃ 

↕ ԅ ѿ ӎ ̆ ̆ ῏

̙ Ҍ ῒ ῤ└ ↕ ѿ ̆ ῒז

ῒז ̙ ↕ ѿҩ ̆ ‗

Ȃ
Ȑ69ȑ ѿҩ Ҍ Ȃ ῏ Ҍ Ҍ ԍ Ȃ ѿҩ ↕Ҍ ғ‗

̂ ) ⱴҌ ҕ ̆ѿ ץ Ȃᵖ ֓

№ ̆ ᵣ҉ Ẋ ̂false positivẽ Ẋ ̂false negativẽ Ȃ

ҩ ᵣ ↕ ↕Ҍ ≢ ѿ ҹ̆Ḃᴪ֟ Ҍ Ȃ 

Ҍ ѿ Ȃ ԍ ̆

̆ Ҍ ץ ≠ԍ Ȃ ᴆҬ ̆

Ҍ ̆ ᴪ Ҋ ̆ ↕֟ ԅ Ẋ

Ȃ ᴇῬ ᶫԅѿҩ ᶛ Ȃң ̆ ῖ ⱴ

1975 ӊ ᵫ ̂ ᵫ ̃ ᴇ ҹ ԅ Ҍ Ȃ
Ȑ70ȑ

ⱴ ҹ ᴇ Ҍ ̆ ѿ Ȃ
Ȑ71ȑ ᵫ ׆↕ ₮

Һ ̆ ҹ֟ Ԉ ᴆ Ạ Ҍ ̆ ᶭ ‰ⱴץ Ȃ

₃Ӎ ᵫ Ạ Ȃ
Ȑ72ȑ ̆ԋ Ӈ Ҍ Ȃ

ᴇ ̆ Ȃ 

ҹ̂ ̃ ’Ҍ ѿ Ȃ׆ ҉ ̆ ⱴ ҹ ױ ԍ₃

Ӎ ̆ Ḃ≠ ῍ ҹ Ȃ
Ȑ73ȑ ӊҊ̆ ᵫ ҹ ҹ

Ԉ Ҍ ̆ᵖׅ ̆ ẁ ԍ ῒ ↕Ȃ

ԅ ᵫ Ạ Ȃ
Ȑ74ȑ Ȃ

Ȑ75ȑ ѿ ’

ҍ ᴇ Ҍ Ȃ ҹ ᴆҬ Ẽ ᴪ ̆ᵖ Ҍ ̆ ғ

Ӟ Ҥ Ȃ
Ȑ76ȑ ̆ ҹ ҹΐ Ḃ≠῍ ̆

                                                        
Ȑ69ȑ Ȑ211ȑ−Ȑ213ȑ Ȃ 

Ȑ70ȑ Ȑ86ȑ−Ȑ87ȑ Ȃ 

Ȑ71ȑ ᶛ ̆Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.144 − 148; Frank H. Easterbrook, Predatory Strategies and 

Counterstrategies, 48 The University of Chicago Law Review 263, 268 n.14 (1981). 

Ȑ72ȑ Ȑ90ȑ−Ȑ96ȑ Ȃ 

Ȑ73ȑ ҈ №̂ԋ Ȃ̃ 

Ȑ74ȑ ҈ №̂ԋ Ȃ̃ 

Ȑ75ȑ Bruce Hoffman (Acting Director of the Bureau of Competition at the US Federal Trade Commission), Remarks at Credit Suisse 2018 

Washington Perspectives Conference: Vertical Merger Enforcement at the FTC, FTC (10 January 2018), https://www.ftc.gov/public-statements/ 

2018/01/vertical-merger-enforcement-ftc ( ⌠ 30 ⌠ 40 ̆ ѿ ). 

Ȑ76ȑ ᶛ McWane, Inc. v. FTC, 783 F.3d 814 (11th Cir. 2015); United States v. Dentsply International, Inc., 399 F.3d 181 

(3d Cir. 2005); and United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001); ZF Meritor, LLC v. Eaton Corp., 696 F.3d 254 (3d Cir. 2012) 

( ֲ ). 
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ᵫ ѿ ₮Ȃҍӊ ̆ ꜚ └ ҹ

₮ԅ ̆ ֓ ӎ ȁҌ Ҍΐ Ȃ
Ȑ77ȑ ꜚ

̆ ȁ֟ҙ Ҭ ȁ ᴇ ȁᴰ ץ ᴑҙ ΐ

ᵣ ᴴ Ȃ⌠ ╠ҹ ױז̆ ᵬ ↕ ĺĺ

ҹҍ Ԉ ӊ ӊҊ̆ ᵬ Ȃ 
ҍ ꜚ ӊ ҉ Һ ԍ Ȃ

ΐᵣ ȇ̆ Ȉ ԅ └ ̆ᵖ ֓ ᵬᴋᵥ ӈȂȇᾥ

Ȉ ӊ ̆ ᴇ
Ȑ78ȑȁ ֜

Ȑ79ȑȁ
Ȑ80ȑ̆ᵖ῏ԍ ҹ

ῒ ̆ ľ ╝ ԈĿ ľ ԍ Ŀ̆ ץ ԍ₃Ӎ ץ ᴋᵥף ӈȂ
Ȑ81ȑԊ

҉̆ ѿ ҙῈ Ҭ ԍ ᵞᴇ
Ȑ82ȑ̆ ׂ

ᴇ Ȃ
Ȑ83ȑ ┴ ̆ ҹȇᾥ Ȉ

ѿ ̆ΐᵣ ӈԅľ Ŀľ ҙĿ ľֲĿ̆ ӈľ ԈĿ ľ ĿȂ
Ȑ84ȑ

ᴪ ῒ ₮ Ȃ 

ȁ Ӟ ֲ ̆ ҹᴋᵥֲẠᴋᵥԊץ Ȃ₃ ̆ѿ֓

Ȃ ꜚ ҹ ѿ ᴨ ̆ ҹῒ

ꜛѿҩ ῒҺ ӎ ᴪ̆Ḃ ץ Ȃ ҹ

ȁ ₯ ̆ ⱴ ⱬ ̆p ╠ ᴪ Ȃ
Ȑ85ȑ 

三、技术型反垄断：目标、来源及不足 

ׂ Һ ᵫ ⱴ ̆ ױ ∆ Ҍ ̆ᵖ 20

ҕ 60 ף 70 ף Ȃ
Ȑ86ȑңҩ № ̆ ᵫ

Ạ Ȃ ̆ ױ ᾥȁ ȁ ȁᴚ ᾥ ῒז ⱴ

̆ ῒז ⱴ Ȃ ᵣ ̆ ⱴ Һ ᵫ

                                                        
Ȑ77ȑ ᶛ ̆Lina M. Khan, Note, Amazon’s Antitrust Paradox, 126 Yale Law Journal 710, 731 − 736 (2017)̂ ). 

Ȑ78ȑ 15 U.S.C. § 13 (2012). 

Ȑ79ȑ 15 U.S.C. § 14 (2012). 

Ȑ80ȑ 15 U.S.C. § 18 (2012). 

Ȑ81ȑ 15 U.S.C. § 13(a) (2012). 

Ȑ82ȑ Brown Shoe Co. v. United States, 370 U.S. 294 (1962). 

Ȑ83ȑ ᶛ ̆U.S. Department of Justice & Federal Trade Commission, Horizontal Merger Guidelines, https://www.justice.gov/atr/ 

horizontal-merger-guidelines-08192010. 

Ȑ84ȑ 15 U.S.C. § 12 (2012). 

Ȑ85ȑ ῏ԍ ѿ ̆ Herbert Hovenkamp, Antitrust Policy and Inequality of Wealth, CPI Antitrust Chronicle, October 2017, p.1 − 2. 
Ȑ86ȑ ᴨ ̆ Richard A. Posner, The Chicago School of Antitrust Analysis, 127 University of Pennsylvania Law Review 925, 

ז ,(1979) 936 − 933 ⌠ԋ ľ ԑ ȁ ĿȂWilliam E. Kovacic, The Intellectual DNA of Modern U.S. Competition 
Law for Dominant Firm Conduct: The Chicago/Harvard Double Helix, 2007 Columbia Business Law Review 1, 74 − 75 (2007). 
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ᴋ̆ ⁞ Ȃ ⱴ ΐᵣ ⌠ ᵖ ∞ᶛ Ȃ 

ӊ̆ Һ 20 ҕ 70 ף 80 Ȃף

̆ ᵞ̆ Ȃ20 ҕ 70 ף ₮ ԅ

ѿ ₄ ȁ ΐ ⱬ ᵬ̆ ȇ ̔ѿҩ Ȉ̂ 1976

ȁ̃
Ȑ87ȑ ᾥ ȇ Ȉ̂ 1978 ̃

Ȑ88ȑץ ≠ ¥ ̂Phillip Areedã ¥ 

̂Donald Turner̃ ȇ Ȉ ╠ԓ ̂1978 1980 Ȃ̃
Ȑ89ȑ׆ ѿ ⌠

1990 ̆ Ḡ ѿ׆̆ ₃Ӎ ȁ ֲ ᴆҬ

̆ ԅѿ ≠ԍ Ȃ ѿ ᵣ∞ᶛ ̔1974

∞‗ ᴍῈ ꜚⱬῈ
Ȑ90ȑ̕1977 ∞‗ Ὲ

ᴠ ֒Ὲ ̆ᴚ≠ ᴚ Ὲ ᴚ≠ ᴚ ̆ Ὲ ᴑҙ

ᴶָ ᾥῈ Bowl-O-Mat Ὲ Ȑ91ȑ 1̕981 ∞‗ ᵹ Ὲ ᾥ יּ

Ὲ
Ȑ92ȑ 1̕984 ∞‗ ⱴ≠ ֒ ᴪ ⱴ≠ ֒ Ԋᴪ

Ȑ93ȑ̆

Ὲ Ὲ ԋ
Ȑ94ȑ̕1986 ∞‗ Ὲ

Ὲ Ҋ ҙῈ Ὲ
Ȑ95ȑ ץ̕ 1990 ∞‗

                                                        
Ȑ87ȑ Richard A. Posner, Antitrust Law: An Economic Perspective, University of Chicago Press,1976. Richard A. Posner, Antitrust Law (2nd 

ed.), The University of Chicago Press, 2001. ӥ ╠ ԋ , ᵖ ḱ ᶏῒ ҹѿ ῃҌ ᵬȂ̂ ԋ Ҭ

̵ ̷ ¥A. ȇ̔ Ȉ̂ 2 ̃̆ ̆Ҭ ₮ 2003 Ȃĺĺ ̃ 
Ȑ88ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978. 
Ȑ89ȑ 1 − 5 Phillip E. Areeda & Donald Turner, Antitrust Law (1978 − 1980). ῏ԍ ̆ Phillip E. Areeda & Herbert Hovenkamp, 

Antitrust Law (22 vols., 3rd & 4th eds., 2010 − 2017). 
Ȑ90ȑ United States v. Marine Bancorporation, Inc., 418 U.S. 602 (1974) ( ҹ ῀ ᵞ̆ ѿ ̆  Phillip Areeda, 

Antitrust Analysis 517 (1967)); United States v. Gen. Dynamics Corp., 415 U.S. 486 (1974) ( ѿ /֟ ᵈ ); United 
States v. Conn. Nat’l Bank, 418 U.S. 656 (1974) ( ѿ ). 

Ȑ91ȑ Cont’l T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36 (1977) ( ᴇ └ ᶭ ↕№ )̆ᶭ  Richard A. Posner, 
Antitrust Policy and the Supreme Court: An Analysis of the Restricted Distribution, Horizontal Merger and Potential Competition Decisions, 75 
Columbia Law Review 282, 299 (1975)̕Robert H. Bork, The Rule of Reason and the Per Se Concept: Price Fixing and Market Division II, 75 
Yale Law Journal 373, 391 − 429 (1965). Ill. Brick Co. v. Illinois, 431 U.S. 720 (1977) ( ӯ ễ)̆at 748 (Brennan, J., 
dissenting)̆ɰ Richard A. Posner, Antitrust Cases, Economic Notes, and Other Materials, West Group, 1974, p.147 − 149; Phillip Areeda, 
Antitrust Analysis (2nd ed.), 1974, p. 635; U.S. Steel Corp. v. Fortner Enters., 429 U.S. 610 (1977) ( ᴆ ⱴҤ ⱬל ); 
Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 (1977) ( ԇ ľ Ŀ ץ )Ȃ 

Ȑ92ȑ J. Truett Payne Co. v. Chrysler Motors Corp., 451 U.S. 557, 561 (1981) ( ȇ ĺ Ȉ Ҋ ѿҩ ᴇ

ľ ꜚ ễĿ ↕). 

Ȑ93ȑ Associated Gen. Contractors of Cal., Inc. v. Cal. State Council of Carpenters, 459 U.S. 519, 545 − 546 (1983) ( Ҍ ῒ

ҍ Ԉ ӊ ῏ ̆ ԇ ); at 550 n.7 (Marshall, J., dissenting) ( 2 Phillip E. Areeda & Donald Turner, Antitrust 

Law (1978 − 1980)). 

Ȑ94ȑ Copperweld Corp. v. Indep. Tube Corp., 467 U.S. 752, 777 (1984) ( Ὲ ῃ Ὲ ӊ ӎ῍ ⱬ); Jefferson Par. Hosp. 

Dist. No. 2 v. Hyde, 466 U.S. 2 (1984) ( ᴆҬ ⱬל ᴆ̆  Areeda, Areeda & Turner, and Posner), abrogated 

by Ill. Tool Works, Inc., v. Indep. Ink. Inc., 547 U.S. 28 (2006); at 36 (O’Connor, J., concurring) ( Robert H. Bork, The Antitrust Paradox, 

Free Press, 1978, p.372 − 374). 

Ȑ95ȑ Cargill, Inc. v. Monfort of Colo., Inc., 479 U.S. 104, 119 & n.15, 121 & n.17 (1986) (ᶭ  Phillip Areeda & Donald F. ;   
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ͽ Turner, Williamson on Predatory Pricing, 87 Yale Law Journal 1337, 1348 (1978); Robert H. Bork, The Antitrust Paradox, Free Press, 

1978, p.144 − 159; Richard A. Posner, The Chicago School of Antitrust Analysis, 127 University of Pennsylvania Law Review 925, 939 − 940 
(1979)) ( ԇ ᴇ Ԉ ץ ). Matsushita Elec. Indus. Co., v. Zenith Radio Corp., 475 U.S. 574, 589, 598 
(1986) (ᶭ  Frank H. Easterbrook, Predatory Strategies and Counterstrategies, 48 The University of Chicago Law Review 263, 268 
(1981); Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.149 − 155; Phillip Areeda & Donald F. Turner, Predatory Pricing and Related 

Practices Under Section 2 of the Sherman Act, 88 Harvard Law Review 697, 698 (1975)) ( ᴇ ᴆҬ ∞

‗ ‰). 
Ȑ96ȑ Atl. Richfield Co. v. USA Petrol. Co., 495 U.S. 328, 339 − 343, 343 n.13 (1990) (ᶭ  Phillip Areeda & Donald F. Turner, 

Predatory Pricing and Related Practices Under Section 2 of the Sherman Act, 88 Harvard Law Review 697, 697 − 699 (1975); Robert H. Bork, 
The Rule of Reason and the Per Se Concept: Price Fixing and Market Division (pt. 2), 75 Yale Law Journal 373, 464 (1966); Frank H. 
Easterbrook, Maximum Price Fixing, 48 University of Chicago Law Review 886, 887 − 890 (1981)) (∞‗ Ԉ ᴇ ⌠

⌠ ). 
Ȑ97ȑ ҉ ᵝ῍ ᾴ Ȃ ¥ ᴶ̂Earl WarreñӞ ῍ ᾴ ז) ῍ ᾴ ⱴ≠ ֒
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Ȑ98ȑ ᶛ H̆ow the Chicago School Overshot the Mark: The Effect of Conservative Economic Analysis on U.S. Antitrust (Robert Pitofsky 

ed., 2008). 
Ȑ99ȑ Alan J. Meese, Justice Scalia and Sherman Act Textualism, 92 Notre Dame Law Review 2013 (2017) ( ⱳԍ

ⱴ ̆ № ⱳԍ ≠֒ ȇ Ȉ ). 
Ȑ100ȑ Hovenkamp, Is Antitrust’s Consumer Welfare Principle Imperiled?, 45 Journal of Corporation Law 101 (2019). 
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ᾥ ῏ )Ȃ 

Ȑ102ȑ Herbert Hovenkamp, The Rule of Reason, 70 Florida Law Review 81, 119 (2018). 

Ȑ103ȑ ᶛ ̆Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.144 − 148; Frank H. Easterbrook, Predatory Strategies and 

Counterstrategies, 48 The University of Chicago Law Review 263, 268 (1981); John S. McGee, Predatory Price-Cutting: The Standard Oil (N.J.) 

Case, 1 Journal of Law and Economics 137 (1958). 

Ȑ104ȑ Richard A. Posner, Antitrust Law: An Economic Perspective, University of Chicago Press,1976, p.186. 

Ȑ105ȑ ῏ԍ 1976 ₮ ‰, Richard A. Posner, Antitrust Law: An Economic Perspective, University of Chicago 

Press,1976, p.188 − 189 ( ᴇ (̔1) ᵞԍ ᴇ ;  (2) ᵞԍ ᴇ ץ Ԉ
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Ȑ106ȑ Phillip Areeda & Donald F. Turner, Predatory Pricing and Related Practices Under Section 2 of the Sherman Act, 88 Harvard Law 
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Ȑ107ȑ Phillip Areeda & Donald F. Turner, Predatory Pricing and Related Practices Under Section 2 of the Sherman Act, 88 Harvard Law 

Review 697, 716 (1975). 

Ȑ108ȑ Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Co., 549 U.S. 312 (2007); Brooke Grp. Ltd. v. Brown & Williamson Tobacco 

Corp., 509 U.S. 209 (1993). ῏ԍҊ , 3A Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law (4th ed.), Wolters Kluwer, 

2015, ¶¶ 725 − 742; Herbert Hovenkamp, The Areeda-Turner Test for Exclusionary Pricing: A Critical Journal, 46 Review of Industrial 

Organization 209, 220 (2015). 

Ȑ109ȑ Brooke Grp. Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S.212 (1993). 

Ȑ110ȑ Brooke Grp. Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 213 − 217 (1993). 
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Ȑ111ȑ 6 Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law (4th ed.), Wolters Kluwer, 2016, ¶¶ 1428 − 1436. 

Ȑ112ȑ ҈ №̂ ̃ ̂ԓ̃̕ Herbert Hovenkamp, Prophylactic Merger Policy (forthcoming 2018), 69 Hastings Law Journal, 

https://papers.ssrn.com/sol3/papers.cfm?abstract_ id=3090650 ( ᵥᶏ ԑꜚ).̂ ̆

₮ ̆ Herbert Hovenkamp, Prophylactic Merger Policy, 70 Hastings Law Journal 45 (2018).ĺĺ ̃ 
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Ȑ115ȑ Richard A. Posner, The Next Step in the Antitrust Treatment of Restricted Distribution: Per Se Legality, 48 University of Chicago Law 

Review 6, 24 (1981). 
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)Ȃ 

Ȑ117ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.309. 

Ȑ118ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.304 (quoting and critiquing Phillip Areeda, Antitrust Analysis (2nd ed.), 
1974, p. 635). ῏ԍ ᾥ ̆ Ȑ162ȑ Ȃ 

Ȑ119ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.380. 
Ȑ120ȑ Herbert Hovenkamp, Antitrust and the Design of Production, 103 Cornell Law Review 1155 (2018). 
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Ȑ121ȑ Richard A. Posner, Antitrust Law: An Economic Perspective, University of Chicago Press, p.205. 
Ȑ122ȑ Richard A. Posner, Antitrust Law: An Economic Perspective, University of Chicago Press, p.171 − 179. 
Ȑ123ȑ Carl Kaysen & Donald F. Turner, Antitrust Policy: An Economic and Legal Analysis, Harvard University Press, 1959, p.157 − 160 (

↕ ֜ ↕). 
Ȑ124ȑ ῏ №ҹ Ӝ ⌠ ѿ Ȃ 9 − 11 Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law (4th ed., forthcoming 2018). 

₃ ѿ ₮ ԍ 1995 1996 Ȃ Ӝ ̆ ѿ ֜ Ȃ1994 ҕ̆1995 ҕȂ 
Ȑ125ȑ Phillip Areeda, Comment, Antitrust Violations Without Damage Recoveries, 89 Harvard Law Review 1127, 1137 nn.50 − 51 (1976).̂ Ҭ
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Ȑ126ȑ ѿ  Ward S. Bowman, Jr., Tying Arrangements and the Leverage Problem, 67 Yale Law Journal 19, 21 
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Ȑ127ȑ Phillip Areeda, Comment, Antitrust Violations Without Damage Recoveries, 89 Harvard Law Review 1127, 1137 nn.49 − 51 (1976). 
Ȑ128ȑ Phillip Areeda, The Rule of ReasonĺA Catechism on Competition, 55 Antitrust Law Journal 571, 587 (1986). 
Ȑ129ȑ 9 Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law (4th ed.), Wolters Kluwer, 2018, ¶ 1729 ( ). 
Ȑ130ȑ 9 Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law (4th ed.), Wolters Kluwer, 2018, ¶¶ 1708 − 1709. 
Ȑ131ȑ Jefferson Par. Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 9 (1984) (ľ ֓ └ Ԉ Ҍ ̆ ļ Ľ

Ҍ ̔ Ҭ̆ ѿ ҹ Ŀ), abrogated by Ill. Tool Works Inc. v. Indep. Ink, Inc., 547 U.S. 28 (2006). 
Ȑ132ȑ U.S. Steel Corp. v. Fortner Enters., Inc., 429 U.S. 610, 620 (1977) ( Ҥ ⱬל ᴆ). 
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Journal, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2941094/.̂ ̆ ₮ ̆ Tim Wu, Blind Spot: The Attention 
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Ȑ145ȑ Ohio v. Am. Express Co., 138 S. Ct. 2274, 2294 − 2295 (2018). 
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Ȑ147ȑ Erik Hovenkamp, Platform Antitrust, 44 The Journal of Corporation 713, 743 (2019). 

Ȑ148ȑ Erik Hovenkamp, Platform Antitrust, 44 The Journal of Corporation 713, 744 (2019). 
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Ȑ157ȑ Fruehauf Corp. v. FTC, 603 F.2d 345, 354 − 55 (2d Cir. 1979) ( ᶫ Ὲ ᴪẒ Ὲ ); 4 Phillip 
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Ȑ163ȑ ̆ ᵌ

῏℗ ׂ ₮ Ȃ
Ȑ164ȑ № ̂ ֓ ’Ҋ̃ ̆ ֓

ױֲ ῏℗ ₮Ȃ ҉Ҋ ᴑҙӊ ֟ ԍ ץ ᶏ

̆ ’ ҹ Ȃ
Ȑ165ȑ ᴰ ̆ ֟ ֟ ⱬ

֟ № ̕ ᴪױ ֓ ֟ ⱬ№ Ὲ Ҍ ᴑҙ̆ ץ Ȃᶛ

̆ѿ └ └ ֟ Ȃ ῃ ֟

ᶫ Ὲ ̆ Ӈῒז └ ֓ ᴪ Ȃ
Ȑ166ȑ Ὲ

ᵝғ ῀ ̆ ᴪ Ԉ ≢ Ȃ ̆ ѿ Ὲ

Ὲ ᶏ ῒῃ ֟₮̆ ױ ⌠ѿҩ ᶏ ҍ Ԉ №֣

֟₮Ȃ ῤ ᴑҙ ѿᵣ ѿҩҺ ̆ ҹ ֓ ’Ҋῤ

ᵞԍ≠ ̆ ῤ ᶏᴑҙ Ȃ 

                                                        
Ȑ158ȑ ԍ 2018 7 , Steven C. Salop & Daniel P. Culley, Vertical Merger Enforcement Actions: 1994 − July 2018 

(unpublished appendix), Georgetown Law (23 August 2018), http://scholarship.law.georgetown.edu/cgi/viewcontent.cgi?article=2541&context= 

facpub. ᴆ Ҋ ᶫ ѿᴍ ᴆ̔Steven C. Salop & Daniel P. Culley, Revising the US Vertical Merger Guidelines: Policy Issues 

and an Interim Guide for Practitioners, 4 Journal of Antitrust Enforcement 1 (2015); Bruce Hoffman (Director of the Bureau of Competition at the 

US Federal Trade Commission), Remarks at Credit Suisse 2018 Washington Perspectives Conference: Vertical Merger Enforcement at the FTC, 

FTC (10 January 2018), https://www.ftc.gov/public-statements/2018/01/vertical-merger-enforcement-ftc. 

Ȑ159ȑ U.S. Department of Justice, Non-Horizontal Merger Guidelines § 4.21 (1984); Robert H. Bork, The Antitrust Paradox, Free Press, 

1978, p. 240 − 242. 

Ȑ160ȑ U.S. Department of Justice, Non-Horizontal Merger Guidelines § 4.222. 

Ȑ161ȑ U.S. Department of Justice, Non-Horizontal Merger Guidelines § 4.23. 

Ȑ162ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p. 231 − 237. 

Ȑ163ȑ 4 Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law (4th ed.), Wolters Kluwer, 2016, ¶ 1004e ( ľ̆

ᴆ Ҥ Ŀ). 

Ȑ164ȑ Steven C. Salop, Invigorating Vertical Merger Enforcement, 127 Yale Law Journal 1962, 1963 (2018); Steven C. Salop, The 

AT&T/Time Warner Merger: Judge Leon Garbled Professor Nash, 6 Journal of Antitrust Enforcement (forthcoming 2018), https://papers.ssrn. 

com/sol3/papers. cfm?abstract_id=3247845.̂ ̆ ₮ ̆ Steven C. Salop, The AT&T/Time Warner Merger: Judge Leon 

Garbled Professor Nash, 6 JournalAntitrust Enforcement 459 (2018).ĺĺ ̃ 

Ȑ165ȑ Herbert Hovenkamp, Prophylactic Merger Policy, 70 Hastings Law Journal 45, 59 (2018). 

Ȑ166ȑ Fruehauf Corp. v. FTC, 603 F.2d 345, 352 − 61 (2d Cir. 1979). Ԉ ̂6%̃Ҍ ץ Ȃ 
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ᵖẊ ױ ֟ ȇ ᶰȈ̂ Wonder Womañ̆ ѿ └

Ȃȇ ᶰȈ ף Ὲ ̆ԑ Ⱶ ᶫ Ὲ ̂AT&T̃

Ὲ ֜ ⌠ ̆p ⱳȂ
Ȑ167ȑ ῏℗ ̆ ҹ ѿᵣ AT&T

Ⱶ ᶫ DirecTV̆ ᴪ ȇ ᶰȈ ᶫ

Ԉ Ȃ╠ ῏ԍ ľ ֟ ⱬĿ ҌῬ ̔AT&T Ҍ

ԑ ȇ ᶰȈ Ȃ ̆ץ AT&T

Ԉ ԑ ⱵῈ ȇ ᶰȈ̆ Ҍ ҹ Ȃ
Ȑ168ȑ

ῒҬѿ֓ Ȃ 

֜ ӊ╠ ⌠ ̆ ӎ Ԉ ̆

Ȃ AT&T/ ף Ὲ ҹָӇᴪ ԑ Ԉ

ᶫ ȇʟ ᶰȈ ̙ ȇ̆ ᶰȈ └ᵬ ̆ ץ ᵞ ̆

ғ ̆ ≠ Ȃ Ӟ ᶏ ȇ

ᶰȈ ҹ ̆ᵖ Ҍѿ ≠ Ȃ 

ױ Ҋ₃ץ ’ӊѿȂ ᾢ̆AT&T ᴪ Ԉ ȇ

ᶰȈ ῒז ץ̆֟ ᶏ DirecTV AT&T Ὲ Ȃῒ ̆ ץֽ

Ҋ ᴆ Ԉ ȇ ᶰȈ̆ ᴇ Ҍᵖ ԍ ᴇ ғ ԍ ╠

ᴇ Ȃ ̆ ѿᵣ ӊ Ҋ̆ ҩᴑҙ Ὲ ᶫ ̆

׆ ₃ҩ ѿᵣ ̆ └ҩᵣ Ȃ 

Ҋ̆ѿ Ὲ ץ ᴇ̆ ᴇ Ҍ Ȃᴑҙ Ӟ

ӈⱵҍ Ԉ №֣ῒ֟ Ȃᵖ ֓ Ҍ ᴆҬ ̆ ᴆ ῏℗

̆ ᴪ ԍ ᴇ ԍ ╠ ̆ ֟₮ ֟ ᵞԍ ╠ Ȃ

₮ ̆ Ӈ ȇᾥ Ȉ ∞ ‰ĺĺ ‰ ℗ ╝

Ԉ ĺĺ Ȃ
Ȑ169ȑ ̆ ѿ Ȃ ᵀ

ᴑҙ≠ ҹ ‰Ȃ ̆ AT&T/ ף

Ҭ̆ Ḥԅ ̆ ׂױז Ҍץ ᴑҙ

≠ ҹ ̆ ץ ≠ ҹ Ȃ
Ȑ170ȑ ԍ Ὲ ץ

ԊȂ ⌠ ӊ╠ ̕ף ҹ̆

                                                        
Ȑ167ȑ United States v. AT&T Inc., 310 F. Supp. 3d 161, 253 (D.D.C. 2018). ᶏ ̆ᵖ ֓

ӎҩ Ԋ Ȃ 

Ȑ168ȑComplaint ¶¶ 5 − 6, United States v. AT&T Inc., 310 F. Supp. 3d 161 (No. 17-cv-02511); Herbert Hovenkamp, Prophylactic Merger 

Policy, 70 Hastings Law Journal 45, 59, 62 − 63 (2018). 

Ȑ169ȑ Herbert Hovenkamp, Prophylactic Merger Policy, 70 Hastings Law Journal 45, 46, 46n.1 (2018). 

Ȑ170ȑ United States v. AT&T Inc., 310 F. Supp. 3d 223̂D.D.C. 2018̃. 
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̆ѿҩᴑҙ Ὲ ῒז ҹҍ ᴑҙ ԑ№ ≠ ᵣȂ
Ȑ171ȑ 

ᾍΆ ⱭὮ 

ῒ 1976 ᵬҬֽ ԅ ↕̆Ҍᵖ ӎ ̆ ̆

ז Ḥ ↕ ץ ᵬȂ
Ȑ172ȑῒ Ҍ ᴪ ז Ȃ

ң ̆ ᾥ ȇ ȈѿӥҬ ₮ľ Ŀ └ҍľ Ŀ └ ѿ ΐ ⱬ

ԋ№ ҹז̆ Һ Ṣ ԅ ̂Taft̃ Ҭ ‗
Ȑ173ȑץ ᾥ ֲ

╠ץ Ȃ
Ȑ174ȑז ҹ̆ ѿ └ ҹ ԍ ҩ ꜚ̆ Ӈ

ⱬ Ԉ ↕Ȃז ₮  + 

ף ̆ ֓ ҹ ף ↕№ Ȃ҈ ̆ ҹ

Ҭ Ώ ѿ Ҭ ԅיּ ף ↕ ѿ֓ ̆ ԅ ױ ᶏ

ץ̆ └ ף № Ҭΐ ῏ Ȃ
Ȑ175ȑ 

׆ ӈ҉ ̆ ↕ ⱴ ᵫ ῍ ֟ Ȃ ᾥ Һ ⁞

↕ ̆ ҹ ↕ ᶫԅ Ȃ ᵫ ԅ

ԍ ף ↕№ Ȃ 

А ɞ Ẩ Ά  

ף ץ 1950 ḱ ȇ ₣ĺיּ Ȉҹ
Ȑ176ȑ̆ ԍ ľ

ҺӈĿ Ȃ
Ȑ177ȑ Һӈ ѿҩ ĺ ҹĺ ̂SCP̃ ̆ Һ

20 ҕ 30 50 ף ᵫ ױ Ȃ Ҋ̆ ‗ ҹ̆ ҹ‗

Ԉ Ȃ SCP ̆ ̂S̃ ₮ ҹ̂C̃̆ ҹ̂C̃ ₮ ̂P̃̆

Ӈ ҹ̂C̃ ҌῬ ѿҩ ῏ ̆ ױ ץ ׆ ₮ Ԉ Ȃ
Ȑ178ȑ

                                                        
Ȑ171ȑ Copperweld Corp. v. Indep. Tube Corp., 467 U.S. 752, 758 − 759 (1984) ( ᾢᶛ̆ ∞‗ Ὲ ῒ Ὲ ѿҩ ѿ ᵣ).

ԍ ̆ 7 Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law(4th ed.), Wolters Kluwer, 2017, ¶¶ 1462 − 1463. 
Ȑ172ȑ Richard A. Posner, Antitrust Law: An Economic Perspective, University of Chicago Press,1976, p.213. 
Ȑ173ȑ United States v. Addyston Pipe & Steel Co., 85 F. 271 (6th Cir. 1898), aff’d, 175 U.S. 211 (1899); Robert H. Bork, The Antitrust 

Paradox, Free Press, 1978, p. 26 − 30. 
Ȑ174ȑ ҹ Ṣ ̆ Robert H. Bork, The Rule of Reason and the Per Se Concept: Price Fixing and Mark et Division (pts. 1 & 2), 

74 Yale Law Jouranl 775 (1965), 75 Yale Law Journal 373 (1966). 
Ȑ175ȑ Phillip Areeda, The “Rule of Reason” in Antitrust Analysis (1981). ῏ԍ └ ↕№ ̆ ₮

ȁ ₮ ⌠ ץ └ Ⱳף ᾢ , 7 Phillip E. Areeda & Herbert Hovenkamp, 
Antitrust Law(4th ed.), Wolters Kluwer, 2017, ch. 15; Herbert Hovenkamp, The Rule of Reason, 70 Florida Law Review 81, 119 (2018). 

Ȑ176ȑ Celler-Kefauver Act, ch. 1184, 64 Stat. 1125 (1950) (codified as amended at 15 U.S.C. §§ 18, 21 (2012)). 
Ȑ177ȑ Herbert Hovenkamp, The Opening of American Law: Neoclassical Legal Thought, 1870 − 1970, Oxford University Press, 2015, 

p.211 − 219. 
Ȑ178ȑ Herbert Hovenkamp, The Opening of American Law: Neoclassical Legal Thought, 1870 − 1970, Oxford University Press, 2015, p.214; 

Edward Hastings Chamberlin, The Theory of Monopolistic Competition, Harvard University Press, 1962, p.46 − 51(Ҭ ̵ ̷ ¥

ᴿב ȇ̔ Ԉ Ȉ̆ ̆ ₮ 2017 Ȃĺĺ ); Edward S. Mason, Price and Production Policies of Large-Scale 
Enterprise, 29 The American Economic Review 61 (1939); Joe S. Bain, Industrial Organization, John Wiley and Sons,1959. ᵫ

ᵝ̆ᵖ ⱴ ᴿᾥ≠№ № ҙ Ȃ 
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ѿ ̆ Ҭ ‗̆ Ԋᴑҙ ᴍ

⌠ ᵞ ̆ ҹ Ȃ
Ȑ179ȑ 

Һӈ ҹ ⱴ ₯ ᵫ ֟ҙ Ȃ
Ȑ180ȑ1974 ֒ Airlie 

House ѿҩᴰ ᴪ ץ ₯ᵬҹᴪ Һ ̆ ֟ ԅѿ ῏ԍ

ⱬ Ȃ
Ȑ181ȑ Һӈ ̆ ҉ ̆Ӟ ѿ

ᴑҙ ῍ ӊ ᴋᵥῒז ȂӞ ̆ ᶏѿҩ

ң҈ҩᴑҙ̆֞ ץᴪױ Ԉ Ԋ̆ ῍ױ Ȃ 

ᾥ ҉ Ȃ ȇ ȈѿӥҬ̆ז ҹ̆ ῃ

̆ ҹ ԅᴋᵥ Ԉ̆ᵖ ңҩ Ԉ ̆

ᴑҙ ᴍ ᵞԍ 60%⌠ 70%Ȃ
Ȑ182ȑ ᾥ ₮ ѿ № ԍ̆זҤ

ӥӊ ҹȂ
Ȑ183ȑ ז̆ ҹ Һ ῏℗ ᴇ ҹ̆

Ȃ ľ̆ᵬҹ ╠ ѿ Ŀ̆ ᾥ

ԇԅѿ ̆ ҹ ҉ ▼Ҋ҈ ľ Ŀ ᴑҙ̆ ᾛ Ȃ
Ȑ184ȑ 

ѿҩ ̆ᵖ ԍ ΐ ⱬ̆זӞ ҹ

‰ ԍ ┴Ȃז ҹ̆ ᴑҙ ᴍ Ҍ 60% ’Ҋ̆

Ȃ
Ȑ185ȑז ҹ̆ Ҍ ׆ֽ ᴍ Ҭ ₮̆ ‗ԍ

῍ ӊ ל ῒז Ȃ
Ȑ186ȑ 

1980 ∆ ҍ ⱴ ̆ ԅ

Һ ᵝ ῏ԍ ᴇ Ȃױז ҹ̆ ᴑҙ ̆ ↕ ᴑ

ҙ ᴍ 10% ľ ĿȂ
Ȑ187ȑ ԅ ̔

ӊ 1̆3% 14% ṿ Ȃ
Ȑ188ȑ ֓ ‰ ∞ᶛ ̂

                                                        
Ȑ179ȑ United States v. Phila. Nat’l Bank, 374 U.S. 321 (1963). 

Ȑ180ȑ Herbert J. Hovenkamp, Introduction to the Neal Report and the Crisis in Antitrust, 5 Competition Policy Intetnational, Spring 2009, 

https://www.competitionpolicyinternational.com/assets/0d358061e11f2708ad9d62634c6c40ad/Hovenkamp.pdf, p.217 ( ԅ 20ҕ 70

ף );G. C. Archibald, Chamberlin Versus Chicago, 29 The Review of Economic Studies 2 (1961). 

Ȑ181ȑ Harvey J. Goldschmid et al. eds., Industrial Concentration: The New Learning, Little Brown & Co.,1974. ᵖӞ Mark J. Green 

et al., The Closed Enterprise System: Ralph Nader’s Study Group Report on Antitrust Enforcement, Grossman,1972 ( ₯ Ҍ

֟ҙ Ҭ). 

Ȑ182ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.221. 

Ȑ183ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.221. 

Ȑ184ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.221 − 222. 

Ȑ185ȑ Richard A. Posner, Antitrust Law: An Economic Perspective, University of Chicago Press,1976, p.112. 

Ȑ186ȑ Richard A. Posner, Antitrust Law: An Economic Perspective, University of Chicago Press,1976, p.111 − 112. 

Ȑ187ȑ 4 Phillip E. Areeda & Donald Turner, Antitrust Law,Wolters Kluwer, 1980, ¶ 915. 

Ȑ188ȑ 4 Phillip E. Areeda & Donald Turner, Antitrust Law, Wolters Kluwer, 1980, ¶ 915.. 
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ҙ
Ȑ189ȑ –

Ȑ190ȑ̃ ̆ᵖ ᾥ ̆

Ȃ ∞ᶛ ԅ ̆ᵖ׆ ῃ Ȃ ̆ ҹ ᵀ

Ҭ ѿ Ȃ
Ȑ191ȑ ȁ ҍ 1982 ȇ

Ȉ ῒ ḱ ѿ Ȃ
Ȑ192ȑ 

ץ ȇ̆ Ȉ ῃ ԅ ‰ ῒ ḱ

Ȃ ԅ ̆ᵖҊ ‗ ֓ Ȃ ֓ ‰

∆ ‰ Ȃ
Ȑ193ȑ ∞ᶛ ׆ ᾥ ̆

⌠ ӊ╠ Ҍ Ȃ
Ȑ194ȑ ̆ ֲ ҹ ԍ

̆ ԅ ᴇ ≠ Ȃ
Ȑ195ȑ ԅѿ ῍ ̆ Ҭ

̆ Ҍ ץ SCP Ȃׂ ̆ ѿ

Һ ῤ ̆ ץ ⱴץ Ȃ
Ȑ196ȑ

̆ ҩ ῏ ᴇ ⁞ ֟₮ȂҌ ‰

ᵀ ̆ № ҉ Һ Ȃ

₮̆ ҍᴇ ĺ ӊ ֲפ ῏ Ȃ
Ȑ197ȑ 

ᵫ ⱴ ̂ ᾥ ̃ ̆ ῀ № ᴑҙ

ѿ ᵬ Ȃױזѿ ҹ̆ ῀ ғ ̆ ҉ Ḃ Ԉ Ȃ ױז

ԍ ᵥ ӈ ῀ ҌѿȂ ᵫ ᵣ ԍӓ¥ ̂Joe S. Baiñ

ז̆ ῀ ӈҹ ᶏ ῀ ᴑҙ ԍ Ԉ ׅ̆ └

                                                        
Ȑ189ȑ Brown Shoe Co. v. United States, 370 U.S. 294 (1962). 

Ȑ190ȑ United States v. Von’s Grocery Co., 384 U.S. 270 (1966). 

Ȑ191ȑ Herbert Hovenkamp & Carl Shapiro, Horizontal Mergers, Market Structure, and Burdens of Proof, 127 The Yale Law Journal 1996, 

2008 − 2017 (2018). 

Ȑ192ȑ U.S. Department of Justice & Federal Trade Commission, Horizontal Merger Guidelines, https://www.justice.gov/atr/horizontal- 

merger-guidelines-08192010 ( ). 

Ȑ193ȑ ȇ Ȉ ԅ Ȃ  4 Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law (4th ed.), 

Wolters Kluwer, 2016, ¶ 932. 

Ȑ194ȑ ῒҺ ∞‗  United States v. Baker Hughes Inc., 908 F.2d 981, 982 − 985 (D.C. Cir. 1990), ᵞᶏ Ҭ

Ȃ ῒ ∞, Herbert Hovenkamp & Carl Shapiro, Horizontal Mergers, Market Structure, and Burdens of Proof, 127 The Yale 

Law Journal 1996 (2018). ѿ ̆ ᵣ Ҍ ̆ ҹ ֟ ҉

Ԉᴑҙӊ Ԉ ’Ȃ̓͂ ԍ ̆ 4 Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law (4th ed.), Wolters Kluwer, 

2016, ¶ 914. 

Ȑ195ȑ John Kwoka, Mergers, Merger Control, and Remedies, The MIT Press, 2015, p.9 − 37; Herbert Hovenkamp, Appraising Merger 

Efficiencies, 24 George Mason Law Review 703, 705 (2017) ( ԅ ѿ ῏ ). 

Ȑ196ȑ ῏ԍ № ̆ Herbert Hovenkamp & Carl Shapiro, Horizontal Mergers, Market Structure, and Burdens of Proof, 127 The 

Yale Law Journal 1996, 2010 − 2011 (2018). ῏ԍ ῏ ̆ 4 Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law 

(4th ed.), Wolters Kluwer, 2015, ¶¶ 940 − 955. 

Ȑ197ȑ Herbert Hovenkamp & Carl Shapiro, Horizontal Mergers, Market Structure, and Burdens of Proof, 127 The Yale Law Journal 1996, 

2001 − 2006 (2018). 
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῀ Ȃ
Ȑ198ȑ ӊҊ̆ ⱴ ⱴ ӓ ¥  .George Ĵיּ

Stigler̃ ₮ ӈ̆ ῀ ľ ῀ ֟ҙ ᴑҙ ֟ҙӊҬ ᴑҙҌ

Ŀ Ȃ
Ȑ199ȑң ӈ Ȃᶛ ̆ ᵫ Ҋ

῀ ̆ ⱴ Ҋ↕Ҍ Ȃ
Ȑ200ȑ 

ᾥ ң Ȃז Ҍ ῀ ̆ ױ Ԉ

ᴇ ⱴ ῀ └ ҹ ῀ Ȃ ԍ ᾥ ̆ ҹ ῀ ₃Ӎ

̆ ҉ Ҍ ᵝᴑҙ ᵖ ῀ ҍӊ Ȃ
Ȑ201ȑ

̆ᵖῒ ᵌӍҍ יּ Ȃ
Ȑ202ȑ ᾥ ῀ ѿҩ ז̆

ᴋᵥ ԍ Ԉ ̕ ѿҩᴑҙ ץ Ԉ ҹ ֲז

ӊ Ȃ ᾥ ̆ Ԉ ѿ Ԉⱬ ᴇ ׆

Ȃ 

ׂ ̆ ̆ ᵫ ∞ᶛ ң ԅ Ȃ

ᴪẼ יּ ῀ Ҋ ӈ
Ȑ203ȑ̆ᵖ ᵫ ӈ ∞ᶛ Ҭ

Һ ᵝȂ
Ȑ204ȑȇ Ȉ ᴇ ԍ ԍ Ԉ ῀̆ᵬҹ

ѿҩ ̆ ҉ ԅ ᵫ ῀ ӈȂ
Ȑ205ȑҍ ӈѿ ̆

Ӟ ῀ ץ ᴇ Ḡ ╠ Ȃ ῀ ȁ

ᾟ№ № ҍ ῃѿ ̆ῒ ῏℗ ῀ ᴪ Ԉᴇ Ȃ
Ȑ206ȑ 

ᵫ ӈӞ ≠ ↕̆ ҹ ≢₮ ᴇ ’Ȃ

ױ Ҍ῏ ̆ ᵝᴑҙӊ ץ ᴇ Ҍ ῀̆ Ҍ ҹ ᾥ

Ȃ ױ ’Ȃ Ҋ ѿ ̆ ῀

Ҍ ̆ᵖ ӞҌ ᶏץ Ԉ ҹ Ȃ ⱴ Ҭ ╠ /יּ ᾥ

                                                        
Ȑ198ȑ Joe S. Bain, Barriers to New Competition, Harvard University Press, 1956, p.4 − 5. 

Ȑ199ȑ George J. Stigler, The Organization of Industry, R. D. Irwin, 1968, p.67.(Ҭ ̵ ̷ӓ ¥J. ּי ȇ̔֟ҙ Ȉ̆

ȁ ̆҉ ֲ ₮ 2006 Ȃĺĺ ) 

Ȑ200ȑ ᶛ ̆Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.311( ҹ ҹ ῀ ᴪ ׆̆

). 

Ȑ201ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.310 − 329. 

Ȑ202ȑ Richard A. Posner, Antitrust Law: An Economic Perspective, University of Chicago Press,1976, p. 92 − 93. 

Ȑ203ȑ ᶛ ̆Eichlin Mfg. Co., 105 F.T.C. 410, 483 − 485, 487 − 488 (1985) ( ῀ ᵝᴑҙ ҳ ̆ Ҍ ľ

῀ Ŀ̆ ҹ ῀ ҳ ᵌ ). 

Ȑ204ȑ 2B Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law (4th ed.), Wolters Kluwer, 2015, ¶420. 

Ȑ205ȑ U.S. Department of Justice & Federal Trade Commission, Horizontal Merger Guidelines § 9, https://www.justice.gov/atr/horizontal- 

merger-guidelines-08192010. 

Ȑ206ȑ U.S. Department of Justice & Federal Trade Commission, Horizontal Merger Guidelines § 9.1 ( ), § 9.2 ( ), § 9.3 (ᾟ№

), https://www.justice.gov/atr/horizontal- merger-guidelines-08192010. United States v. Waste Mgmt., Inc., 743 F.2d 976, 982 (2d Cir. 

1984) ( ‰ ₮ ̆ ῀ ̆ Ҍ Ԉ̆ ᶏ ᴍ 50%). 
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Һӈ №Ȃ Ẋ ̆ ѿ Ὲ ᾥ ֓ ῀ ̆ Ḃ

҉ľ Ŀ ῀ ᾥ ̆ ᶏ Ԋ׆ Ԉ ҹ̕

ᾥ ֓ ῀ ̆ Ḃ ̆ ᶏ ᴇ ҉ Ȃ ӊҊ̆

ᵫ ѿҩ ΐ ̆ ᴇ ̆ ╠

’ Ԋᴆ ↓ᵬᴇṿ∞ Ȃ
Ȑ207ȑ 

Ằ אּ ζτ ł εŃ Ὦ 

Һӈ ѿҩ ̆ ᵣ ≠ ↕ӊҬ ᴇ

ṿ ᵝԍ ѿҩ῏℗̔ Һ ̆ Һ

ԍ ӊῤ ᵝ ῏ Ȃ Ḥ

₮ԅѿҩ ̔ ᵬ₮ Ԉғ ≠ Ԋ ̆ ѿҩ

ҙⱵ ҙ׆ ױז̆ ᵥ ̙
Ȑ208ȑ ѿ ҉̆ ⱴ

≠ ̆ ѿ֓Ḡ ֲ Һӈ Һӈӊ῏℗ ̆ ᶏץ

ҹףᴇȂᵬҹ ѿҩᶛ ̆ ≠ ̂Alitõ ᴪ

ᴪ Ҭ̆ Ԉ ԅ ̆

Ḃ Ҍ҉ ľѿҩ ‰ ĿȂ
Ȑ209ȑ Ԉ ľ ҹĿ ↕̆

ץ ᾧ Ȃ ᵥ ↕ ҉̆

ῤ ѿῬ № Ȃ
Ȑ210ȑ 

≠ ԍ Һӈ ̆ᵖ Ҍ ԍ ⱴ ҬȂ

ᶛ ̆ ᴪ └ ľ ҹĿ ז̆↕ ҹ ↕ҹҒ

ҙֲ ᶫԅҌ Ḡ Ȃ
Ȑ211ȑ ȇ ȈҬ̆ ᾥ₃ӍҌ ľ

ҹĿ ↕Ȃ
Ȑ212ȑֽז ѿ ԅ Ὲ Ҭᵬҹ◐

Ȑ213ȑ̆ ֲҺᵣ ҹ ’Ҋ̆ Ԉ ↕ ᾧ

                                                        
Ȑ207ȑ Richard L. Schmalensee, Sunk Costs and Antitrust Barriers to Entry, 94 The American Economic Review 471 (2004) (ҹ ῀

). 

Ȑ208ȑ N.C. State Bd. of Dental Exam’rs v. FTC, 135 S. Ct. 1101, 1108 (2015). 

Ȑ209ȑ N.C. State Bd. of Dental Exam’rs v. FTC, 135 S. Ct. 1101, 1117 (2015). 

Ȑ210ȑ 1A Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law(4th ed.), Wolters Kluwer, 2014, ¶¶ 221 − 227 ( ῏ ᶛ). 

Ȑ211ȑ Richard A. Posner, The Federal Trade Commission: A Retrospective, 72 Antitrust Law Journal 761, 770 (2005); Frank H. Easterbrook, 

Foreword: The Court and the Economic System, 98 Harvard Law Review 4, 53 − 54 (1984) ( ҹ ↕ҹ ֲ ᶫ ).

῏ԍ ᴪ ҹ ᾧ ̆ 1A Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law(4th ed.), Wolters 

Kluwer, 2014, ¶ 231. 

Ȑ212ȑ Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.350 ( ). 

Ȑ213ȑ Cantor v. Detroit Edison Co. 428 U.S. 579 (1976) ( ); Brief for the United States as Amicus Curiae Supporting Petitioner at *4, 

Cantor, 428 U.S. 579 (No. 75 − 122), 1975 WL 173812 ( ᴿ ¥ ᾥ ᴋ◐ ̕ ¥E.  (Thomas E. Kauper) ᴋꜛ ◐

Ὶ ). 
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̕ Ԋֲ ̆↕Ҍ ᾧ Ȃ ׆ ѿ Ȃ
Ȑ214ȑ 

ӊҊ̆ └ Ȃױז ₮ѿҩ № ‰Ȃ ᾢ̆

ֲ ҹľ ӎᾟ№ Ὲ῍ Ŀ̆ ↕Ҍ ҹ ᾧȂ
Ȑ215ȑῒ ̆ ҹ ᾧ ľ

ף ҹĿȂ
Ȑ216ȑױזӞ └ Ȃң ̆ ⱴ≠ ֒

ᴪ Ὲ Ҭ̆ ₃Ӎѿ Ҍ ԅ ĺ

Ȃ
Ȑ217ȑ׆ ̆ № ‰ Һ ԅ ҹ ∞ᶛ Ȃ 

└ ̆ᵖ ῃ ᴋ ҹȂ ↕̆

ץ ᴋᵥ Ԉ ̆ ᴆ ̆ ᴋᵥ

ֲ ҹȂᵖ Ҍ Ԋ׆ Ԉ ῍ ⱬ֜ ֲ ҺᵣȂ Ạ

̆ ץ ̆ Ἕ Ȃ 

ͮ אּ ж  

҉ ῍ ᴇ ҉ ̆ № ѿ ᴰ Ȃ ⱴ

ֲ ↕ ӊѿ ᴚ≠ ᴚ Ὲ ᴚ≠ ᴚ ̆ ễӊ

ԍ ӯ Ȃ ⱴ № ԍ ѿҩẊ ̔ ѿ

Ҋ ̆ ҩ ӯ ‰ ᴇ̂overcharge Ȃ̃

ᴰ ᶏ ѿ֓ᴰ Ὲ ̆ᵖ ױ Ҭ Ȃ
Ȑ218ȑ ѿ

ѿ ̆ ԍ ӯ ҉ Ḇ ̆ ҹ ῃ

ễ ԇѿҩ ᵣ Ҍ ῒ №◓Ȃ
Ȑ219ȑ ᴪ Ȃ 

ӊҊ̆ ҹᴚ≠ ᴚ Ὲ ↕ľҍ Ҍѿ Ŀ̆ ҹ

ễ ∞ ԅ ҺᵣȂ
Ȑ220ȑԊ ̆ ҹҬ׃ № ᴇ Ҋ

̆ Һ Ȃ
Ȑ221ȑױז ҹ̆ Ҭ׃ ‰

                                                        
Ȑ214ȑ Ҭ̆ ῤ № Ҥ ̆ ̆ᵖ ץ҉ ⌠ └ ̆ Ҋ

└ ѿ ̆ ѿ Ὲ Ԋҙᴑҙ ₮ѿ ̆ ӊ ҹ Ὲ └ ȂCantor v. Detroit 

Edison Co. 428 U.S. 592 − 593 (1976). ң ̆ ҬῬѿ ᾟ ῤ № ѿ ̆ City of 

Lafayette v. La. Power & Light Co., 435 U.S. 389, 400, 408 (1978) ( ). ∞‗ѿῬ Ҍ └̆ 1A Phillip E. Areeda & 

Herbert Hovenkamp, Antitrust Law (4th ed.), Wolters Kluwer, 2014, ¶ 224c. 

Ȑ215ȑ 1 Phillip E. Areeda & Donald Turner, Antitrust Law, Wolters Kluwer, 1978, ¶ 213. 

Ȑ216ȑ 1 Phillip E. Areeda & Donald Turner, Antitrust Law, Wolters Kluwer, 1978, ¶ 214. 

Ȑ217ȑ Cal. Retail Liquor Dealers Ass’n. v. Midcal Aluminum, Inc., 445 U.S. 97, 105 (1980) (ľ ֓ ‗ҹ ᾥ ⇔

ᾧ ԅң ‰Ȃ ѿ̆ └ ļ ⌠ ҹ Ľ̕ ԋ̆ ⌠ ļ ĽĿ) (quoting 

City of Lafayette, 435 U.S. at 410). 

Ȑ218ȑ William M. Landes & Richard A. Posner, Should Indirect Purchasers Have Standing to Sue Under the Antitrust Laws? An Economic 

Analysis of the Rule of Illinois Brick, 46 The University of Chicago Law Review 602, 618 − 620 (1979) ( ₮ľ Ҥ Ŀ). 

Ȑ219ȑ Ill. Brick Co. v. Illinois, 431 U.S. 720, 746 − 747 (1977). 

Ȑ220ȑ 2 Phillip E. Areeda & Donald Turner, Antitrust Law, Little Brown, 1978, ¶ 337e. 

Ȑ221ȑ 2 Phillip E. Areeda & Donald Turner, Antitrust Law, Little Brown, 1978, ¶ 337e. 
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≠ ̆ Ҍ ᴇȂ ̆∞ Ҭ ễ ҹ≠ ̆ ∞

‗ ᴇ ᵬҹ ễ ̆Ҍ ױז ӯ ӯ Ȃ
Ȑ222ȑ ᵬ Ҍᴪ №

̆ӞҌᴪ ễ Ȃ 

ӯ ↕ ⌠ ̆ ѿ

∞└ ԅᴚ≠ ᴚ Ὲ ľ ĿȂῒ ԅѿҩ ᵣ ̔

ῃ ᴇ∞ ӯ ̆ № ễ№ Ȃ
Ȑ223ȑ 

̆ᴚ≠ ᴚ Ὲ ↕ ԍѿ ̆ Ғ ױ

ᶫ ễ ҩ֟ № ’Ȃ ̆

’Ҋ̆ ֓ Ӟ ץ ᵀ ễ Ȃᶛ ̆ ῒ ễ ľ

Ŀ ľ╠ Ŀ ᶏ ԅ ѿ Ȃ 

ҹҽᶛ ̆Ẋ ױ ⌠̆ ҩ ᴆ ᴇ ҉ 10 ᾝ̆ ѿҩ

ҹ Ԉ ᵌľ Ŀ ҉ 6 ᾝȂ ױ ⌠̆ ҉ ⱴᴇ 3

ᾝ̆ ҉ ⱴᴇ 4 ᾝȂ ҍֲױ ѿ ѿ ̆ Ҭ ѿ №ⱴ

ᴇ̆ ѿ №ⱴᴇȂ ט 13 ᾝ̆ ט 10 ᾝȂ

’Ҋ̆ ט ᴇ ᴆ 3 ᾝȂ Ӟ ⌠ ̆ ῒ

ԍ ᴇ̆ ԍ≠ Ȃױז ₮ѿᴆ 1 ᾝ̆ ҹױז ᴆ

ⱴᴇ ⱴᴇ 1 ᾝȂױז ֟₮Ҋ ⌠ ̆⁞ ԅױז

Ȃ╠ ̆ ѿ ӊ╠ ץ/ ᵣӊ

’Ȃ
Ȑ224ȑ ̆ ҕ ᾟ ᶏ ễ ᵬ ̆ᵖ ױ

ӯ Ҍ ץ └Ȃ ԍᴚ≠ ᴚ Ὲ ҍ

Ӱ ̆ ѿ ↕ ṜԅȂ
Ȑ225ȑ 

20 ҕ 70 ף ̆ ֲ ľ Ŀ̂ antitrust injurỹ

↕̆ ֲ ≠ҍ ѿ Ȃ ҉ ⇔ ז̆

                                                        
Ȑ222ȑ 2 Phillip E. Areeda & Donald Turner, Antitrust Law, Little Brown, 1978, ¶ 337e; Herbert Hovenkamp, Commentary, The 

Indirect-Purchaser Rule and Cost-Plus Sales, 103 Harvard Law Review 1717, 1726 − 1731 (1990). ȇ Ȉ ѿ

̆ 2A Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law (4th ed.), Wolters Kluwer, 2015, ¶ 346k. 

Ȑ223ȑ Herbert Hovenkamp, Federal Antitrust Policy § 16.6d, West Academic Publishing, 2016, p.839 − 840.̂ ӥ ҈ Ҭ

̵ ̷ ᴿ ¥ ȇ̔ Ȉ̆ ᾣ ȁ ȁ ̆ ₮ 2009 Ȃĺĺ ̃ 

Ȑ224ȑ Andrew I. Gavil, Thinking Outside the Illinois Brick Box: A Proposal for Reform, 76 Antitrust Law Journal 167, 181 (2009). 

Ȑ225ȑ Ώᵬ ӊ ̆ ѿҩҺ № Ҭ ӯ ᴍ ≢ ӯ ᴆҬ̆ ԅ Ȃפ

Ҍ ѿ ↕ ȂPepper v. Apple, Inc. (In re Apple iPhone Antitrust Litig.), 846 F.3d 313 (9th Cir. 2017), cert. granted, 138 S. 

Ct. 2647 (2018). ῏ԍ ӯ № ̆ 2A Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law (4th ed.), 

Wolters Kluwer, 2015, ¶ 346j.̂ ̆ ᵬ₮∞‗̆ Apple Inc., Petitioner v. Robert Pepper, et al.̆139 S. 

Ct. 1514(2019). ᵬ ̆ Herbert Hovenkamp, Apple v. Pepper: Rationalizing Antitrust’s Indirect Purchaser Rule, 120 

Columbia Law Review Forum 14 (2020).ĺĺ ̃ 
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ץ ‗ ᴶָ ᾥῈ ҹᶛ̆ ԅ ԍ ҹҌѿ ∞

ễȂ
Ȑ226ȑ ᴶָ ᾥ ѿ Ȃ ᴶָ ᾥ Ḡ Һ ֟ ̆

֜ץ Ḡ ̆ ҹ ױ ᶫ ҙⱵ Ȃ ѿҩ ⱬ

ט ⅞Ȃ ң Һ Ḡ Ȃѿҩ ̆

ѿҩ ᴶָ ᾥ ṽ Ȃ ᴶָ ᾥ ԅ ҩ ̆

ԅῒ Ⱶ Ȃ ̆ ғ̆ ̆ ᴪ ֟̆ ᴪ

ҹ Һ ᵝ Ὲ Ȃ ̆ ҍ ԈȂ 

׆ ҉ ԅ Ȃ ᶏ ԅ ̆ᵖ ≠

Ḡ ᾧ ԈȂ ľ Ŀ Ԉ Ԉⱬ̆׆

ԅ ԈȂ ¥ ̂Thurgood Marshall̃ ף

Ώ ∞‗ Ҭ ₮ԅľ Ŀ ↕̆ ֲ ӊ ҍ └ױ

῏Ȃ
Ȑ227ȑ ᶏẊ ֜ ̆ Ӟ Ԉⱴ▲

Ԉ⁞ Ȃ 

ľ Ŀ ↕ ׂ ↕ӊѿ̆ ץ └ ̆ ֓

ԍ Ԉ ῒזҍ Ԉ ῏ Ȃ 1 600ҩ ᴆ ԅ
Ȑ228ȑ̆

ễӊ ӊ ῒ Ȃ
Ȑ229ȑ ̆ Ҍ ѿҩ ԍ Ԋ

ᵀ ↕̆ ԍ ᵀȂ ̆ ᵀ ̆

ꜚ ץ̆ ӎ ӊ ᴆȂ 

四、诊断反垄断法的不足 

ױֲ ̙ ҩ ױ ᾢ Ȃ

ֽ ԍ ⌠ᵞᴇ ȁ ץ₮֟ ֟ Ⱶ ҹ̆ Ӈ

ѿ Ȃ Ҍױֲ̆ ᵞᵀῒҬ ̆ ҹ

≠ ↕ Ԉ ҹ ̆ Ҥ Ԋ № Ȃ 

ᵝԍ ᵣ ≠̂general welfarẽ ᵝԍ Һӈ ΐ ѿ֓

῍ Ȃң ᵞ ֟₮ ᵞᴇ Ȃң Ӟ ץ ̆ ҹ ױ

ץ ᵬȂ ῒ Һӈ ҍ № ȁ ȁ

                                                        
Ȑ226ȑ Phillip Areeda, Comment, Antitrust Violations Without Damage Recoveries, 89 Harvard Law Review 1127, 1132 (1976) (discussing 

Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 (1977)). 

Ȑ227ȑ Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 488 − 489 (1977)). 

Ȑ228ȑ 2018 1 5  Westlaw ᵬ ̆1 676 ҩ ∞‗ ᴶָ ᾥ ⌠ԅľ ĿȂ῏

ԍľ Ŀ ↕ᵬҹ └ ̆ 2A Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law (4th ed.), Wolters 

Kluwer, 2015, ¶ 337. 

Ȑ229ȑ Cargill, Inc. v. Monfort of Colo., Inc., 479 U.S. 104 (1986) ( ↕ ԍ פ ). 
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ᴑҙ ≠ └ ⱬ̂ ⱬ̃ל Ȃ ѿ ↕ҹ ῒҬѿҩ

֟₮Ҋ ᴇ ҉ ̆ Һӈ Ḃᴪ ₮ Ȃ ̆ ֓Ҍ Ҍֽ

ҍᵞᴇ ̆ ԑӊ Ӟ Ȃ
Ȑ230ȑ 

ᵣ ≠ ԍ̆ Ԉ ѿ֓ Ẋ Ȃ ᾥ

Ẋ ̆ ֟ ̂ № Ҭ ̃ ᴇ ӊ ₃Ӎ ҹȂ
Ȑ231ȑ

ז̆ Ḥ ҩ ̆ Ẋ Ȃ
Ȑ232ȑ ѿ Ẋ ԅѿ

ⱬ ̆ ᴋᵥҤ ⱴץ ȂԊ ҉̆

└ Ҥ Ԉ ӊ ̆ᴑҙ ᶫ Ȃ

ᶏ ױ ῏ ̆ ԍ ױ ᶃᵝ ̆ ׅ Ȃ
Ȑ233ȑ

ᵥ̆ ᶏ ԅ ҹ̆ῒ Ӟ ᴰ Ȃ 

ͫ Ẻ Ә  

≠ ↕ ̆ ץ ↕ӊҊ ᵬ ץ̆

≠ ‖ Ȃ ᶏ ֟₮ Ԉ

֟ ȁΐ ֟ ⱵȂ Ҭᴇ ᴪҊ Ȃ 

ᶫԅѿҩ ҉ΐ ᵬ ‰ȂԊ ҉̆ ӊ ̆ ѿѿҩ

ғ ᵣ ≠̆ ’ ֲ̂ ֟ ̃

ᵣ ⌠ ῃ ≠Ȃ ᵣ ≠ ѿҩ ̆ ױ ֲפ

ⱬ ᴇ Ȃ
Ȑ234ȑ ѿҩ ̆ ԅ ᴆ ̆ ױ ӎ Ҭ ֓

ΐȂ
Ȑ235ȑ 

Ẋ Ҍ ̆ ≠ ҍ ֟ ≠ ҉ Ȃ

̆ ‰ ₃Ӎ ָӇ Ȃ
Ȑ236ȑẊ ױ ᾥ Ҋ ̆

Ẋ
Ȑ237ȑ̆ ≠ ᵣ ≠ ≢₮ Ҋѿҩ

ӊҬ̔ѿҩ ҹ ⁞ ֟₮ ᴇ ̆ ԅ ̆ᵖ ԅ ֟ ז

ֲ ԍ Ȃ ’Ҋ ≠ Ȃ ̆ ᾢ

                                                        
Ȑ230ȑ Ȑ243ȑ−Ȑ244ȑ . 

Ȑ231ȑ Herbert Hovenkamp, Is Antitrust’s Consumer Welfare Principle Imperiled?, 45 Journal of Corporation Law 101 (2019) (manuscript at 2). 

Ȑ232ȑ Herbert Hovenkamp, Is Antitrust’s Consumer Welfare Principle Imperiled?, 45 Journal of Corporation Law 101 (2019) (manuscript at 11). 

Ȑ233ȑ Herbert Hovenkamp, Appraising Merger Efficiencies, 24 George Mason Law Review 703, 724 − 726 (2017). 

Ȑ234ȑ Herbert Hovenkamp, Is Antitrust’s Consumer Welfare Principle Imperiled?, 45 Journal of Corporation Law 101 (2019) (manuscript at 

3 − 8). 

Ȑ235ȑ Herbert Hovenkamp, Progressive Antitrust, 2018 University of Illinois Law Review 71, 92 (2018). 

Ȑ236ȑ ῏ԍ ľ Ŀ ῒ ᶛ ̆ Oliver E. Williamson, Economies as an Antitrust Defense: The Welfare Tradeoffs, 

58 American Economic Review 18, 21 (1968), reprinted in Robert H. Bork, The Antitrust Paradox, Free Press, 1978, p.107.῏ԍ

̆ Herbert Hovenkamp, Progressive Antitrust, 2018 University of Illinois Law Review 71(2018). 

Ȑ237ȑ ╠ Ȑ34ȑ−Ȑ38ȑ Ȃ 
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Ȃ ױ ѿҩ ҹ ҉ ԅᴇ ̆⁞ ԅ֟₮̆׆

ף Ȃ Ҍֽ ῏⁞֟ ᴇ̂ ̃ Ḥ ̆ ῏

ῤ ӊ Ḥ Ȃ ӊ ̆ ױ ֟ ῒֲז

Ȃ ’ֽ ᵞ̆ᵖ֟ ̆ ױ

ᵞ ץ ᵝ Ȃ ῏ ᵣ ҹ ̆ ױ Ҍ Ҍ

ῒ ̆ ֟₮ Ȃ ֓ ֟ ѿ ⌠

̆ ԋ ԑ Ȃ ̆ ’Ҋ̆ᴋᵥ ѿҩᵞԍ

ᾢ╠ ֟₮ Ȃ ̆ ԍ ᵞ ֟₮ Ȃ
Ȑ238ȑ

ҹ ֟₮ ҍᾢ╠ ̆↕ ⌠ ̆Ӟ Ҍᴪ ≠

Ȃ
Ȑ239ȑ 

ӊҊ̆ץ ≠ ᵀѿҩΐᵣ ̆ ֟₮ ᵬѿҩל

ᵀ ̂ ҉ Ҋ Ȃ̃
Ȑ240ȑ Ҍױ ֟₮ ̆

֟₮ ԅ ץ ҩ Ȃ
Ȑ241ȑ ӞҌױ Ȃ῏ ֟₮

ᴨԍ῏ ᴇ ̆ ῒ ӯ ’ҊȂ ᶏӯ ⱬל ̆ ῏

ӯᴇ Ҋ ̆ᵖ֟₮ӞᴪҊ Ȃ
Ȑ242ȑ 

ᵀ ⱬ ᶫѿҩ ꜛԍ ᵬ └Ȃ ֟₮ Ҍΐ

ᴋᵥ ’Ҋ̆ ⱬ ᴆ ꜛԍ ᴆȂᶛ ̆ ӎᴋᵥ ⱬ ₃ Ҍ

Ὲ ѿҩᴑҙ ₮ױ ̆ ≠ ̆ᵖ Ҍᴪ

⌠ Ȃ ֟₮ Ҋ ̆ᵖҌᴪ ҩ ֟₮ Ȃ Ԉ ╠ ᴆ ̆

ΐ ⱬ Һᵣ ≠ ⁞ ᵣ ֟₮Ȃ ’Ҋ̆ ⱬ

ᴋᵥ ≠ ̂ ≠̃ ⌠ Ȃ 

ҍӊ ̆ ꜚ ̆ └ ⱬ ȁ

ᶫ ҙ ץ Ḡ ᴑҙ̆ῒ ᵀ Ȃ ֓ Ȃᶛ ̆

ֲ ᴑҙ ᴴ ԍ ᴑҙȂ ᴑҙ ᴑҙ ט ̆

Ȃ
Ȑ243ȑᶛ ̆ ꜚ ‰ ѿҩ ĺĺ֒ Ὲ ҹ̆

                                                        
Ȑ238ȑ Herbert Hovenkamp, Appraising Merger Efficiencies, 24 George Mason Law Review 703, 734 − 735 (2017).  

Ȑ239ȑ Herbert Hovenkamp, Appraising Merger Efficiencies, 24 George Mason Law Review 703, 734 − 735 (2017).  

Ȑ240ȑ ױ № ֟₮ ᴑҙ֟₮Ȃᶛ ̆ Ԉ ᴆҬ̆ Ԉ ֲז ̆ῒ֟₮ ҉ ̆

ᵖ ҩ ֟₮ᴪҊ Ȃ 

Ȑ241ȑ ̆ ᴑ ҹ ᴆҬ̆ ҹ ₮ ֟₮Ҋ Ȃ 

Ȑ242ȑ №̂҈ Ȃ̃ 

Ȑ243ȑ ᶛ C̆harles Brown & James Medoff, The Employer Size-Wage Effect, 97 Journal of Political Economy 1027, 1027 (1989); Thierry 

Lallemand et al., Why Do Large Firms Pay Higher Wages? Evidence from Matched Worker-Firm Data, 26 International Journal of Manpower 

705, 705 (2005). 
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ᵬ ט ԍ Ԉ Ȃ
Ȑ244ȑ № ᴑҙ ⁞ ҙ Ҍ ⱴ ҙ̆ ᶏ

Ҋ Ȃ ̆Ḡ ᴑҙ ֟ ᴇ ҉ ̆ ֟₮Ҋ ץ ҙ ᴪ⁞

Ȃ ‰ ̔ Ҍױ ѿ ԑ‖ Ḃ└

Ȃ 

≠ ↕ ╠ ֓ Ȃ
Ȑ245ȑᶛ ̆ ≠ ↕Ҋ̆

⇔ ҙ ᴪ Ҍ ⌠ ̆ᵖ Ԉ

≠ԍ Ὲ № Ȃ
Ȑ246ȑ ̆ ᶏ Ԉ Ӟ № Ҍ ̆ ῒ

ױ ⇔ ῤ ṜȂ 

̆ ≠ ↕Ҋ ֟₮ ̆ ֟ Ҍ ̆Ӟ

ҙ Ȃ ̆ Ҋ ̆ └Ꞌꜚⱬ ҉ └ Ԉ

ѿ ӊ ̆ Ꞌꜚⱬ Ԉ ₯ └ ҹ ꜛȂ
Ȑ247ȑ 

ѿҩ ֟₮ № ̆ ҍ Һӈ

̆ ‰Ȃ ̙ Ҍ ̆ ױ

ᵥ ̙ ѿ ҹ ֟₮ ᵞᴇ ̆ ҹ № ֲפ ⌠ ̆

ױֲ ᵥ ≢ ҹ ̙ ҙ Ӟ Ȃѿ ̆ ױ ץ ֟₮ ⇔

ҙ ᴪ̆ᵖ ᵞ ֟ Ӟ Ḡץ ҙȂ Ӈ̆ ѿ֓ ֟₮ȁ

ᵞᴇ Ạ ̆ ҹ ֟ ⁞ ҙ ᴪ ⌠ ̙ѿ ₮ ѿ ̆

ױ ҉ ѿ ↕ ̙ 

Ј Ὼ  

ᴇץ ĺ ̆ Ҭ ⱬ Ȃ
Ȑ248ȑ ל ԍ 20 ҕ

80 ҍ̆∆ף ף ѿ Ȃ
Ȑ249ȑ ṿ ̆ Ҋ ꜚ

ңҩҺ ĺĺ Ὲ ֒ Ὲ ĺĺ ѿ Һ ꜚ Ȃ

ᴇ ҹ ̆֒ ≠ ↕ ҙҬ ᵞ Ȃ ̆ң Ὲ ׆

                                                        
Ȑ244ȑ ̆ ᵞ ‰ ֒ Ὲ Ȃ Jeremy Bowman, As Minimum Wages Go Up, Amazon.com Looks Like 

the Bigger Winner, The Motley Fool (8 April 2016), https://www.fool.com/investing/general/2016/04/08/as-minimum-wages-go-up-amazoncom- 

looks-like-the-bi.aspx. 

Ȑ245ȑ Jonathan B. Baker & Steven C. Salop, Antitrust, Competition Policy, and Inequality, 104 The Georgetown Law Journal Online 1 

(2015) ( ῒ ԅ ⱬל Ҍ ӊ ῏ ̆ ₮≠ ‗Ҍ ). 

Ȑ246ȑ ᶛ ̆Sean Ennis et al., Inequality: A Hidden Cost of Market Power ( ₮ ), 2017, http://www.oecd.org/daf/competition/ 

Inequality-hidden- cost-market-power-2017.pdf. Ḃ ֓Ṥ ῌף ꜚ ֲ ֞ ѿ Ȃ Lina Khan & Sandeep Vaheesan, 

Market Power and Inequality: The Antitrust Counterrevolution and Its Discontents, 11 Harvard Law & Policy Review 235, 238 − 245 (2017). 

Ȑ247ȑ №̂ Ȃ̃ 

Ȑ248ȑ Jan De Loecker & Jan Eeckhout, The Rise of Market Power and the Macroeconomic Implications, National Bureau of Economics 

Research Working Paper No. 23687, 2017, http:// www.nber.org/papers/w23687. 

Ȑ249ȑ Jan De Loecker & Jan Eeckhout, The Rise of Market Power and the Macroeconomic Implications, National Bureau of Economics 

Research Working Paper No. 23687, 2017, http://www.nber.org/papers/w23687, p.16 ( ₮ 1980ĺ2014 ≠ GDP 4 Ṑ)Ȃ 
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Ԋ Ԉ ҹȂᶛ ̆ ҍױ ᶫ ΐ Ҍ Ԉ ̆ ױ

ץ Ԉ ᶏ ῒז Ȃ ̆ ױ

ᶏ ֓ ᶫ Ḥ ԇѿ ᴇ Ȃ ̆ ױ Ԋ׆ ᴑҙ

֜ Ȃ ̆ҹ ᵀ҉ ҹ̆ ױ ⱬ Ԉ

ΐȂ 

ᴇ ĺ ҉ Ҭ̆ ѿҩḆ ̆ Ҍ Ȃ

ᵬ ѿ֓ῒז Ȃ ѿ̆ ѿ ̆ Ḥ Ȃῒ

̆ ᶛ ԅ ֟Ȃ ᴪ ᴇ ĺ

҉ Ȃ Ȃ ᵥ̆ ≠ ҉ ԍ ⱴ̆

ѿҩ Ȃ 

ԋ̆ ԍ₃ ᴪ ̆ҹḠ Ὲ ≠ ̆ ֲ ѿ ⌠ └Ȃ

ӊ̆ Ḃ≠ ҉ ̆ Ӟ Ḡ Ҍ ̆ ғꞋꜚ ҍ№ ֟ҙ ᶛ

▲Ҋ ̆ Ḃ ⁞ Ꞌꜚⱬ Ȃ
Ȑ250ȑ ѿ

Ҍ ԍ ̆ ₮ ױ ᾟ№ ⱴ῏ Ꞌꜚⱬ Ҭ

̆ ῒ ᴆҬȂ
Ȑ251ȑ 

҈̆ ԍ Ҍ ̆ᴧ ֜ ԅ ӎ ᴇ ҉ Ȃ

Ҋ ₮̆ ⱴ ץ̆ ֟ ᴇ ҉ Ȃ 

̆ Ԉ ҍ № ӊ ῏ Ȃ Ҍ Ԉ῏℗

№ ̆Ԋ ’ ̆֟₮ ȁᴇ ĺ ᵞ Ӟᴪ

Ȃ
Ȑ252ȑ ̆ ≠ ↕ ֓ ≠ ΐ ᴨלȂ

Ȑ253ȑ ᵣ

≠ ‰ №ᴇṿ ⱴ ֟ ֣ Ȃ ᾥ └ ֞ Ȃ ̆

≠ ‰ ⱬ ᵞ̆ ҹ ֟ ≠ Ҍ ῀ῒ ≠ Ȃ 

ͼ Ψ Ά  

ᵥ ҉̆ ץ ҈ Ҍ Ȃ ѿ ᾥ

ĺĺ Ҭ ֽ̆ ῃ ᴇ Ȃ ѿ ⌠

∞Ȃ
Ȑ254ȑ ѿҩ ѿ ҍ ꜚ ѿ ̆ ҹ
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Ҭ Ȃῒ ץ ѿҩ ‰Ȃᶛ ̆ ̆ ֜

҉ᴑҙ ԍ 10̂ ᴋᵥῒז ̃̆ ȁ ‗ ֟₮ ᴇ

ῒז ᵥ̆ Ҍԇ ‰Ȃ ᴪ ᴑҙ ֣ Ȃ ̆

֓ ’ҊᴪḆᶏᴇ ԍ ̆ Ȃ 

Ҭ ҹ ΐ ӈ̆ᵖֽᵬҹ ֟₮ ᴇ ῏℗ Ȃ ӊ̆

Ҭ ֟₮Ҋ ᴇ ҉ ̆ ҹѿҩ Ȃ ̆ ῏

ᵀ Ҭ ҍ֟₮ӊ ῏ Ȃᶛ ̆2010 ȇ Ȉӊ ץ ̆

ҹῒ ΐ ָӇᴇṿ̆ ֽֽ ҹ ױ Ҋ ̆ Ҭ ̆

῍ ᵌ῍ ҹ Ҥ Ȃ
Ȑ255ȑ ̆ Ҍ ױֲ̆ ԍ Ҭ ҍ ≠

̂ ‰ ̃ҍ ≠ ӊ ῏ Ҍ Ȃ ᾥ ⱴ ѿ֓

ᴋᵥ ῏ Ȃ
Ȑ256ȑ ̆ ԍ 20 ҕ 50 ף 60 ף SCP ̆

└֟ҙ Ҭ Ȃ
Ȑ257ȑ Ҋ ̆ Ҭ ᴇ ĺ

ӊ ῏ Ȃ
Ȑ258ȑ 

Ҭ̆ Ҭ ᵬľ֟ҙ Ҭ Ŀ
Ȑ259ȑ̆ ֓ Ҭ ᵬҺ

ֲ Ȃ ᾢ̆῏ Ҭ ѿ ̆ῒ Ȃῒ ľ̆֟ҙ Ҭ

Ŀѿ ѿҩ ҉ ᴑҙ ̆ ҍ ῏Ȃ
Ȑ260ȑᶛ ̆

ѿҩ ῏ ѿ̆ҩ ң ᴑҙ ₮ Ҭ ̆

ҩᴑҙ ₃ ȁң҈ ῒז ֟Ȃ ѿҩ

ῤ ̆ Ԉ ᴑҙ Ӟᴪ Ȃ ̆ ᾥ ̂Kroger̃ ῃ

҉ ѿҩ ̆ 2 800 ̆ᵖ ѿ ᵣ Ҭ ᵞ̆

Ḃᾥ ᴍ ӞҌ 10%Ȃ
Ȑ261ȑ 

Ḃ ₯֟ҙ Ҭ ᵬ ῏℗ ̆ ֞ ̆ Ҍ

₯֟ҙ Ҭ ̆ ҹֲױ ҹ Ҭ ᴪ ֟₮⁞ ȁᴇ ҉ ȁ ԈⱬҊ

                                                        
Ȑ255ȑ Herbert Hovenkamp & Carl Shapiro, Horizontal Mergers, Market Structure, and Burdens of Proof, 127 The Yale Law Journal 1996, 

2014 − 2015 (2018). 

Ȑ256ȑ ╠ Ȑ182ȑ−Ȑ184ȑ Ȃ 

Ȑ257ȑ ╠ Ȑ176ȑ−Ȑ179ȑ Ȃ 

Ȑ258ȑ Herbert Hovenkamp & Carl Shapiro, Horizontal Mergers, Market Structure, and Burdens of Proof, 127 The Yale Law Journal 1996 

(2018); Jonathan B. Baker & Carl Shapiro, Reinvigorating Horizontal Merger Enforcement, How the Chicago School Overshot the Mark 235, 

239, 252 (Robert Pitofsky ed., 2008); Steven C. Salop, The Evolution and Vitality of Merger Presumptions: A Decision-Theoretic Approach, 80 

Antitrust Law Journal 269, 299 − 304 (2015). 
Ȑ259ȑ ᶛ ̆Harvey J. Goldschmid et al. eds., Industrial Concentration: The New Learning, Little Brown & Co.,1974. 
Ȑ260ȑ № ѿ ῏ ̆p Ӟֽֽ ᵬҹѿ ֟₮ ᴇ └ ῏Ȃ Herbert Hovenkamp, 

Antitrust Policy § 12.4a2, West Academic Publishing, 2016. 
Ȑ261ȑ Market Share of U.S. Food and Beverage Purchases in 2016, by Company *, Statista (18 September 2018), https://www.statista.com/ 
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זῒץ Ȃ20 ҕ 50 ף 60 ף ѿף Ҭ ҹ

Ҭ ҍᴪ ≠ ῏ Ȃ
Ȑ262ȑ֟ҙ Ҭ ╠ׅ ⌠ ῏℗̆ᵖ῏ ԅ

ᴇ ĺ Ȃᴑҙ ҳ Ԉ ̆ᴇ ĺ ԍ Ȃ
Ȑ263ȑ 

Ӈ̆ ᵥ ҩ ̙ ↕ ꜚ ̆Ҍֽ

̆Ӟ ֟ ץ ֲ Ȃ ᵣ

ѿ ̆ῒ 20 ҕ 60 ף ̆ ԅׂ

Ҍ Ȃ ֓ ԅ ҹ̆ᵥ׆ 1968 ץ ̆ ԅ ₃
Ȑ264ȑ̆

ץ ҹᵥ ₃ ѿ Ȃ ѿ ̆ ᵄ

῏ ᵬ ’ ̆ ғᵄ ̆

ꜛԍ ⁞ Ԉ Ȃ 

Ҭ ҍ֟₮ ῏ ѿҩҬ Ȃ ҉ ₮ Ҭ

̆ᵖ └ Ȃ
Ȑ265ȑ ̆ ױ ѿᴍ ȇ2017

ԈḆ Ȉ
Ȑ266ȑ ҹ ῃ ̆ῒ └ ΐ ԍ ᵞ֟₮ӊ Ҭ

Ȃ ѿ ῤ Ҍ ᴪ ̆ῒҬ ֓ ᵬ ꜚ

Ȃ ̆ ԅ ᴇ ᵞ ῏℗
Ȑ267ȑ̆ ῒ ԍ ľȇᾥ Ȉ

Ҋ ̆ ԍ ӊ ̆ ᵞ ȁ⁞ ȁ ᵞ⇔ ȁ Ԉ

ȁ ῀ ᴇ ĿȂ
Ȑ268ȑ ȇ̆ᾥ Ȉ Ạ⌠

֓Ȃ ȇᾥ Ȉ ‰ ľ Ŀ̂ substantiallỹ╝ Ԉ ̆

ҹ ľ Ŀ̂ materiallỹ╝ Ԉ Ȃ
Ȑ269ȑ ῒ ℗ ӈҌ ̆ᵖľ Ŀ

ṿ ᵞԍľ ĿȂ⌠ ҹ Ȃ ᴪ ̆ ѿ № ׆

                                                        
Ȑ262ȑ Harvey J. Goldschmid et al. eds., Industrial Concentration: The New Learning, Little Brown & Co.,1974 ( ԅ ѿԈ ). 
Ȑ263ȑ ᶛ ̆Herbert Hovenkamp & Carl Shapiro, Horizontal Mergers, Market Structure, and Burdens of Proof, 127 The Yale Law Journal 

1996, 2008 (2018); Michael Salinger, The Concentration-Margins Relationship Reconsidered, in Martin Neil Baily & Clifford Winston eds., 
Brookings Papers on Economic Activity: Microeconomics, Brookings Institution Press, 1990, p.287. 

Ȑ264ȑ ԍ 1968 ̕1982 ̆ 1984 ḱ ̕1992 ̆ 1997 ḱ ̕2010 Ȃ2010 1997 ḱ ȇ

Ȉῃ ԍ FTC ȂFederal Trade Commission, Merger Review, FTC (27 October 2018), https://www.ftc.gov/enforcement/merger- 
review. ԍ , U.S. Department of Justice, Merger Enforcement, U.S. Department of Justice (11 October 
2018)̆https://www.justice.gov/atr/merger-enforcement. 

Ȑ265ȑ William E. Kovacic, Failed Expectations: The Troubled Past and Uncertain Future of the Sherman Act as a Tool for Deconcentration, 
74 Iowa Law Review 1105, 1105 n.4. (1989). 

Ȑ266ȑ S. 1812, 115th Cong. (2017). 

Ȑ267ȑ S. 1812, 115th Cong. (2017), § 2(a)(6) ( ľ Ҭ ⱬל Ԉ ᴇ ҉ ȁ Ҋ ȁ ⁞ ȁ⇔

ᵞȁ Ԉ ȁ ῀ ץ ӯ  .(ⱬĿל

Ȑ268ȑ S. 1812, 115th Cong. (2017), § 2(b)(1). 

Ȑ269ȑ S. 1812, 115th Cong. (2017), § 2(b)(1) − (2). ῏ԍ Ҭ ľ Ŀ ‰̆ Herbert Hovenkamp, Prophylactic Merger 

Policy, 70 Hastings Law Journal 45̆45, 47 (2018).  
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Ҭ ₮ ̆ ̆ᵖ Ҍᴪ Ȃ 

3̂3̃̂ 1̃ ̆ ľѿ ᴋᵥ ῤ ᴋᵥ ҙ Ҭ

ᴋᵥ ҙ ꜚҬ Ҭ Ŀ̆↕ ̂ᵖ ֲҺᵣ̃ ץ Ȃ
Ȑ270ȑ

Ҍ Ԉ ԇץ Ȃ ѿ ԍ №

Ȃ ̆ Ḃ≠ ̆ ң

ᴆ̔ ѿ Ҭ ᵣ ̕ ԋ Ҭ ṿȂ
Ȑ271ȑ ╠

҉− ԅ ѿ №̆ᵖ ҹᵥ ᵬ₮ᴋᵥ ̆Ӟ ѿ

Ҭ Ȃ 
ѿ ԍ ̆ ҹ ᴪ Ҭ Ȃ ̆

3̂3̃̂ 2̃ ᾛ ⌠ ṿ̂ץ ᾝ ṿ ̃ ᴑҙ ̆Ҍ ῒ

Ԉ῏ ᵥȂ ӊ̆ ԍ Ȃ
Ȑ272ȑ ṿ̆ҽ

ᴋ ̆ ῒ Ҍᴪ ԍ ╝ Ԉ̆ῒҬľ Ŀ ӈҹľ

Ҍ ĿȂ
Ȑ273ȑ Ḃ 20 ҕ 60 70 ף ̆ Ӟ ᴪ ₮

ץ̆ ᵥ ⁞ Ԉץ ᵥ Ȃ
Ȑ274ȑ ԍ

Ҍᴪ Ҭ ̆ ҹץᴑҙ ᵬҹ ₯ Ȃ 
Ӟ ѿҩҤ ғ ̂ᵖ ̃̆ ‰

֜ ԅᴇ ҉ Ȃ
Ȑ275ȑ ╠ ∞Ḃ≠῍ ‰ ԍ Ȃ ̆

̆ ‗ HHI ṿ ḱ ̆Ӟ ⌠ᾢ╠ ̔

HHI 1 800 ҹ ̆ Ḃ ץ ҽ Ȃ ḱ

ӊ ̆ ‗ ֓ ̆ ḱ ӈȂ ̆ ḱ

ӊѿ ̆ ᶏ Ҭ ṿ ԍ Ȃ ӊ̆ḱ

                                                        
Ȑ270ȑ S. 1812, 115th Cong. (2017), § 3(3)(1). 

Ȑ271ȑ U.S. Department of Justice & Federal Trade Commission, Horizontal Merger Guidelines § 5.3 (2010), https://www.justice.gov/ 

atr/horizontal-merger-guidelines-08192010 ( ‗ԍ ᵣ Ҭ ᵝԍ 1 500 2 500 ̂Ҭ Ҭ̃̆ 2 500 ̂ Ҭ̃̆

HHI ⱴ 100 − 200 Ҭ ҹ ); Herbert Hovenkamp & Carl Shapiro, Horizontal Mergers, Market Structure, and Burdens 

of Proof, 127 The Yale Law Journal 1996, 2003 − 2008 (2018)̂ҹ ̃. 

Ȑ272ȑ S. 1812, 115th Cong. (2017), § 3(3)(2). ῏ ᾝ ṿ Ҋ̔ 

Ỷ ᾏ У 50л ẃ Њ 2018 9 30 ѡ ͫΥ

ѡ 8(a)(5) ắ ѡּא Њ 2017 9 30 φ У ᵉ

ↄלּ  

ŀŀ Уɞ Ἁ ᵉ 1 000 л ẃ ᾤ ắ Ύ

Ỷ ᾏ У 5 000ͺ ẃ ᾤ ắ ɟ 

S. 1812, 115th Cong. (2017), § 3(3)(B)(i) − (ii). 

Ȑ273ȑ S. 1812, 115th Cong. (2017), § 3(3). 

Ȑ274ȑ ԍ ̆ 5 Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law (4th ed.), Wolters Kluwer, 2015, ¶¶ 736 − 737; 

3A Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law (4th ed.), ch. 11, ԅ Ԉ ῒזľ Ŀ Ȃ 

Ȑ275ȑ ╠ Ȑ195ȑ Ȃ 
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└ Ȃ
Ȑ276ȑ 

אּ Ά— Ὼ ͽ Ϭ  

Ꞌꜚⱬ ҉ Ҭץ ₮ Ȃ ѿ̆ѿҩ ֟ ҉ ֟

₮Ҋ ᴇ ҉ ῒז ҹ̆ ҙ ᴪ⁞ Ȃ ᴆҊ̆֟₮

ꞋꜚⱬӞ Ȃᴰ ҉̆ ױ ᴑҙ ֟₮ ̂֟ ̃ ҉ ֜ ̆

ῒ Ꞌꜚⱬ Ȃ ԋ̆ ᴇ Ҋ ֟₮ ⱴ ҹᴪ ⱴ ҙ ᴪȂ ̆

└ ҹ ԍ֟ ̆ Ԋֲ Ҍ ҹ ҙ Ȃ ҈̆

ѿҩ ҹ ᴇ Ҋ ֟ ̆ ҹ ⱴӞ ⁞ ҙ ᴪ̆ ‗ԍ

ῒ ֟₮ ⱴ ץ Ȃᶛ ̆ ѿ ֜ ꜛ ᴑҙ

Ꞌꜚⱬ ̆ ᴪ⁞ Ꞌꜚⱬ Ȃᵖ ̆ ԍ ֟

̆ Ꞌꜚⱬ ԇҒ≠ Ғ≠ ѿ Ȃ 

≠ ↕Ҋ ҙΐ ̆ ҙ ῒ῏ Ȃ

ᵞᴇ ȁ ֟₮ ҙӊ Ҍ ῏ ̆ᵖ ῏ Ȃ ̆

₮ԅ ԋҩ ̆ ֓ ’Ҋ ҹԅץ ҙ Ẓ ≠

‰̙ ӊ̆ ̆ ҹԅ ⱴ ҙ ̆ ⱴẒ ᵞᴇ

ץ₮֟ ̙ᶛ ̆ ֽֽ ҹ ҹ Ҋ ᴪ⁞ ҙ ᴪ̆ ᴑҙ

Ꞌꜚⱬ ̆ ᵞ ̙ ̆ ̆ ӇҊѿҩ

ᵥ Ȃ ᵞ ᴇ ҙ ᴪӊ ̆ ױ ᵥ⅞ ̙ 

̆ҹָӇ ᵬҹ ΐ ̙ ױ └ ֟ Ḡ ҙ̆

ḱ Ғ≠ Ȃᶛ ̆ ȁ ȁ ԇҒ≠̆

ױ ץ ᵞ׆Ԋ ֓ ꞉Ȃ ᶏֲױ ᶏ ⱴꞋꜚ ץ̆

Ḡ ᵬ ᴪȂ Ғ≠ ҬᵌӍҌ ̆ Ԉ Ҍ ̆

Ȃ
Ȑ277ȑ ̆ Ҍױ ῒҬ ῏ ̔ ѿ

                                                        
Ȑ276ȑ Deborah L. Feinstein, Antitrust Source, the Revised Merger Guidelines: Did the Agencies Heed the Lessons of the Past?, ABA, 

https://www.americanbar.org/content/dam/aba/publishing/antitrust_source/Oct10_Feinstein10_21f.authcheckdam.pdf, p.1,3; John Kwoka, Reviving 

Merger Control: A Comprehensive Plan for Reforming Policy and Practice ( ₮ ), AAI (9 October 2018), https://www. 

antitrustinstitute.org/wp-content/uploads/2018/10/Kwoka-Reviving-Merger-Control-October-2018.pdf. 
Ȑ277ȑ Brown Shoe Co. v. United States, 370 U.S. 294, 372 − 373 (1962) (Harlan, J., concurring) ( ҹѿ ᶏ ᴑҙ ץ ᵞ

֟̆ ץ ֟ ֟ ̆ ῒⱴץ ); Allis-Chalmers Mfg. Co. v. White Consol. Indus., Inc., 414 F.2d 
506, 517 − 518 (3d Cir. 1969) ( ֟ ҍ ꜚ ֟ ӊ ̆ ҹ ľ ѿѿ ȁ ֟

Ὲ Ŀ̆ ғľ ѿ ῒזᴑҙ ҳ ῀ Ŀ). ῒ ף ȇ̆ ĺ Ȉ

ԍ Ȃᶛ ̆Anderson Foreign Motors, Inc. v. New Eng. Toyota Distrib., Inc., 492 F. Supp. 1383, 1386 − 1387, 1386 n.4 (D. 
Mass. 1980) ( ľ Ŀ ); Granting of “Back-Haul” Allowances to Customers Picking Up Their Own Order, 32 Fed. Reg. 14694 (Oct. 
24, 1967). ѿ ̆ Ҍ Ҋ ѿῈ ᶫ ễ̆ ≠ ҙⱵȂ

ῒ ̆ҹԅ ᾧ ⱬ≠ Ԉ ꞉ Ȃ῏ԍȇ ĺ ȈҹḠ Ԉ

֟ ̆ 14 Herbert Hovenkamp, Antitrust Law, ¶ 2340b3 (forthcoming 4th ed. 2019). 
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ᶏ Ꞌꜚ ᵞ ᵞ ץ̆ ҹ ̆ ₮ԍ

ԇҒ≠ ѿ Ҍ Ȃ ԍ Ҋ ᵝ̆ ҹḠ ҉Ꞌꜚ

ᴑҙ ץ ̆ └ ᶏ ֟ Ȃ 

ῃҌ Ꞌꜚⱬ ҉ Ȃ ̆ ̆ ֟ ҉

≠ ↕ ԍꞋꜚⱬ ĺĺ ḱ ץ̆ ҊԊ ̆ ֲ

ӯῒꞋꜚⱬȂ ̆Ꞌꜚⱬ Ԉ ᵞԍꞋꜚ ҙ ֟

Ȃ
Ȑ278ȑԊ ҉̆Ꞌꜚⱬ ҉ Ԉ └ Ҍ ѿҩ Ȃ

ӊҊ̆ ≠ ↕ ץ ‗ ֓ Ȃ ԍ

ҹ̆ └ ҹ
Ȑ279ȑȁ ҉ Ҍ Ԉ ȁ ᴇ

ץ̆◓№ └ Ȃ
Ȑ280ȑ 

ҙᴑҙ Ꞌꜚⱬ ӯ ̆ ҙΐ Ԉ ᴪ ӯ Ȃ

ץ ӯ ⱬל ᴪֲפ ̆ ҹֲױ Ẋ ᵞᴇ Ȃ
Ȑ281ȑ ױ

ῒҬ ҳ ̆ ᵥ № ᵖ Ԉ ӯ ҹҍӯ ̕╠ ֟₮

ⱴ̆ ֟₮Ҋ Ȃ 

ӯ ̆ ҉ΐ ⱬ ӯ ᵞ⌠ Ԉ ׆Ҋ̆ץ

⁞ ҉ ᶫ Ȃ Ҋ֟₮Ҋ ṕ ȂꞋꜚⱬ ҉ ӯ ץ

ᵀ̆ ҹꞋꜚ ӎ ₱ Ȃ
Ȑ282ȑ ̆ҍ└ ҙҌ ̆Ꞌꜚⱬ֟₮ Ҍ

ӯ ᴇ Ҋ ᵬ₮ Ȃ ׆̆ ҉ ̆ Ҍ ָӇ Ȃ

ῃ Ԉ Ꞌꜚⱬ ҉̆ Һ Ꞌꜚ ט ԍῒ ᴇṿȂᶛ ̆ Ꞌꜚ

ҹᴑҙ⇔ 10 ᾝ ᴇṿ̆ Ӈ ῃ Ԉ Ҋ ᴪ 10 ᾝȂ

                                                        
Ȑ278ȑ José Azar et al., Labor Market Concentration, National Bureau of ECONMICS Research Working Paper No. 24147, 2017, http:// 

www.nber.org/papers/w24147, p.7 − 8; also Suresh Naidu et al., Antitrust Remedies for Labor Market Power, 132 Harvard Law Review 
(forthcoming 2018) (manuscript at 14), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3129221. ( ̆ ₮ ̆

Suresh Naidu et al., Antitrust Remedies for Labor Market Power, 132 Harvard Law Review 536 (2018).ĺĺ ) 
Ȑ279ȑ ᶛ ̆Steward Health Care Sys., LLC v. Blue Cross & Blue Shield of R.I., 997 F. Supp. 2d 142, 156 − 157 (D.R.I. 2014) (‰

└ ᶫ ᴇ ȇ Ȉ 2 Ҋ ӯ ӊ ). 
Ȑ280ȑ ῏ԍ ̆ Ioana Marinescu & Herbert Hovenkamp, Anticompetitive Mergers in Labor Markets, 93 Indiana Law Journal 

(forthcoming 2018) (manuscript at 1), https://papers.ssrn.com/sol3/papers. cfm? abstract_id=3124483. ( ̆ ₮ ̆

Ioana Marinescu & Herbert Hovenkamp, Anticompetitive Mergers in Labor Markets, 94 Indiana LawJournal1031 (2019).ĺĺ ) 
Ȑ281ȑ Roger D. Blair & Jeffrey L. Harrison, Monopsony in Law and Economics̆Cambridge University Press̆2010; V. Bhaskar et al., 

Oligopsony and Monopsonistic Competition in Labor Markets, 16 Journal of Economic Perspectives 155, 172 (2002) ( Ꞌꜚⱬ ӯ

); Vogel v. Am. Soc’y of Appraisers, 744 F.2d 598, 601 (7th Cir. 1984) (ľӯ ᶫ ᴇ ᵞԍ

Ԉ ̆ ԍ Ȃ ᶏῒ ᴇ ѿ ̆ӯ ᶏῒ ӯ ᴇ ׆̕ ̆

ӯ Ԉ ȂĿ ( )). Robert J. Thornton, Retrospectives: How Joan Robinson and B. L. Hallward 
Named Monopsony, 18 Journal of Economic Perspectives 257 (2004). 

Ȑ282ȑ ῏ԍ ѿ ̆ William M. Boal & Michael R. Ransom, Monopsony in the Labor Market, 35 Journal of 
Economic Literature 86 (1997); Herbert Hovenkamp, Is Antitrust’s Consumer Welfare Principle Imperiled?, 45 Journal of Corporation Law 101 (2019); 
Douglas O. Staiger et al., Is There Monopsony in the Labor Market? Evidence from a Natural Experiment, 28 Journal Labor. Economics 211 (2010). 



美国反垄断运动到底发生了什么？ 

153 

̆ Һ ט 8 ᾝ ⁞ ᵳֲ ̆ ⁞ ױז ᶏ ץ̆ ≠

└ ᵳ ̆ Ӈ ⁞ ֟₮̆ ׆ Ꞌꜚ Ҭ ≠ Ȃ
Ȑ283ȑ

̆ ᶏӯ ⱬל ῀ └̆ ᶏ ⱬל ֟₮ └ѿ Ȃ
Ȑ284ȑ

ҩ ῤ ҍ Ԉ ᵳᴑҙ ̆ └ Ȃ ӊ̆

Ҭ ֟ ᴇ ĺ ҉ ̆ Ӟᴪ ᵳ ҉ ᵞԍ Ԉ ᴇ ȂꞋꜚ

ⱬ ҉ Ҭ Ҍ ̆ ҹ ᵳ ֟ Ȃ
Ȑ285ȑ 

Һ └ ̆ ҩ ᶛ ԅ ҹȂ
Ȑ286ȑ

ᴇ ̆ Ӟ ⅞№ Ȃ
Ȑ287ȑ ֽ ᵣ ∞ Ҭ̆ᶭ

ľ ĿꞋꜚ ᾧ ↕ᾛ Һ ῒז ᵳ ᴆ Ȃ
Ȑ288ȑ └ ᵳ

҉ Ԉ ҍ ֟ ᴇ ⅞№ ⌠ Ȃ ѿ

ԍ⅝Ԋ ̆ └ ֽ ⌠ Ԋ Ȃ
Ȑ289ȑ ױֲ₮ ԍ

                                                        
Ȑ283ȑ Ioana Marinescu & Herbert Hovenkamp, Anticompetitive Mergers in Labor Markets, 94 Indiana Law Journal 1031 (2019) 

(manuscript at 12 − 13). 
Ȑ284ȑ  ԍ ῀ ≠ ̆ӯ ₮ ԍ ῀ȂHerbert 

Hovenkamp, Federal Antitrust Policy § 1.2b n.25, West Academic Publishing, 2016. 
Ȑ285ȑ ╠ Ȑ269ȑ−Ȑ272ȑ Ȃ 
Ȑ286ȑ In re VHS of Mich., Inc., 601 F. App’x 342 (6th Cir. 2015) ( ῇ ῍ └ ̆ ‰ԅ ); Todd 

v. Exxon Corp., 275 F.3d 191 (2d Cir. 2001) (Sotomayor, J.) ( ₮ Ḥ ֜ Һ ץ ᴑҙ῍ └

̃; Law v. Nat’l Collegiate Athletic Ass’n, 134 F.3d 1010 (10th Cir. 1998) ( NCAA ӊ └∆ )̕
Butler v. Jimmy John’s Franchise, LLC, No. 18-cv-0133, 2018 WL 3631577 (S.D. Ill. July 31, 2018) ( №‰ ԅ Ҋ ̆ ֲ

ֲ ᵳ Ҭ ֲӊ ԑҌ ); Deslandes v. McDonald’s USA, LLC, No. 17-c-4857, 2018 WL 3105955 (N.D. Ill. 
June 25, 2018) ( ҉); Aya Healthcare Servs., Inc. v. AMN Healthcare, Inc., No. 17-cv-205, 2018 WL 3032552 (S.D. Cal. June 19, 2018) (

̆ῒҬ № ӊ ԑҌ ); California v. eBay, Inc., No, 12-cv-05874, 2014 WL 4273888 (N.D. Cal. 
Aug. 29, 2014) ( Ὲ ӊ ᵳ ̆ ‰ ᴆҬ ); In re High-Tech Emp. Antitrust 
Litig., 985 F. Supp. 2d 1167, 1189 (N.D. Cal. 2013) ( Ὲ ӊ ԑҌ ľԑҌ Ŀ ̆ ΐ

); Hall v. Thomas, 753 F. Supp. 2d 1113 (N.D. Ala. 2010) (Һ └ ⱴ ֲ ̆ ῏

Ғ ); Reed v. Advocate Health Care, 268 F.R.D. 573 (N.D. Ill. 2009) ( ῍ └ ̕ ץ ῍ץ

ҹ ); Mueller v. Wellmark, Inc., 818 N.W.2d 244 (Iowa 2012) ( ẫ Ḡ Ὲ

ט ᵞ ̆ №); Manitowoc Co. v. Lanning, 906 N.W.2d 130 (Wis. 2018) ( ₮ ҍȇ Ȉ

1 ΐ ӈӊ ̆ Ҍ ѿ ԅԑҌ ); Mendoza v. Zirkle Fruit Co., 301 F.3d 1163 (9th Cir. 2002) (‰
ԅ ῾ҙꞋꜚ Ҋ ̆ ֲ̆ ҹԅ └ ֲ ). Orly Lobel, The New Cognitive Property: 
Human Capital Law and the Reach of Intellectual Property, 93 Texas Law Review 789 (2015); Robert E. Bloch & Scott P. Perlman, Reed v. 
Advocate Health Care: Anatomy of Class Certification Proceedings in a Wage Conspiracy Case, Antitrust, Summer 2010, p. 63. 

Ȑ287ȑ ᶛ ԑ̆Ҍ ԍ⅞№ ᴇ ̆ In re High-Tech Emp. Antitrust Litig., 985 F. Supp. 2d 1167
Ȃ Һױ ᴇ ̆ Һ ꜚ Ȃ Ҭ̆ ҍ ᴆ ץ̆

ױז ᶫ ᵬ ᴪȂ Ҭ ҍ ҍ  .ȂUnited States v. Lucasfilm, Inc., No. 10-cv-02220, 2011 WL 2636850 (D.D.Cפ
June 3, 2011). 

Ȑ288ȑ ᶛ , Brown v. Pro Football, Inc., 518 U.S. 231 (1996) ( Һ ᴪ ); 1B Phillip 
E. Areeda & Herbert Hovenkamp, Antitrust Law (4th ed.), Wolters Kluwer, 2013, ¶ 256. 

Ȑ289ȑ ᶛ , The United States Department of Justice, Justice Department Requires eBay to End Anticompetitive “No Poach” Hiring 

Agreements, The United States Department of Justice (1 May 2014)̆https://www.justice.gov/opa/pr/justice-department-requires-ebay-end-antico 
mpetitive-no-poach-hiring-agreements. 
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Ҍ ̆ ₮ ѿ ̆ ҌἝ֟ ᴇ

Ҥ Ȃ ᵥ̆ ױ ⌠ Ȃ └ ԍ⅝Ԋ

̆ ҍ֟ ᴇ ᴆȂ2018 ∆

ԑҌ ⅝Ԋ Ȃ
Ȑ290ȑ 

Ꞌꜚⱬӯ Ӟ₮ ᴆҬ̆ ץ ᵀȂ ᴑҙ ∞ ᵞ

₮ ⱬ ᵬ ľ Ŀ̆ Ӟ ҹ ᶏӯ ⱬȂẊל ѿҩ Ҭ

҉ ң ̆ ᵬҹױ ₮̆ ׆ ֓ᶫ ᵞᴇ ∞

ⱬȂ ѿ ̆ ᴑҙӊ ץ ∞ ᴇ̆ Ҍ ҹ

׆ ᵞ֜ ̆ ҹ ҉ ҉ ⱬ Ȃ ֓ ̆ ᴑ

ҙ ᵞ ῀ ᴇ ⱬ ̆ ῀ ֟₮ ⱴȂ ̆

ᴑҙ≠ Ꞌꜚⱬ Ҭ ̆ ᵞᴇ ѿ └֟₮̆↕ᴇ ᵞ Ҍ ԍ

ԍ ԈȂ
Ȑ291ȑ 

Ḡ Ҭ̆ ҉ ѿҩ № ԅѿ

Ḡ ӊ ̆ ֓Ḡ ңҩ Ҭ ҉ ̕ ץ ⌠

ҹ ̆ ᶫ Ҋ ̆ ᴑҙ ∞ ᵞ ᶫ Ȃ
Ȑ292ȑ

₮̆ ᵞ ᶏӯ ⱬל ̆ ױ Ҍ
Ȑ293ȑĺĺ2010 ȇ

Ȉ Ȃ
Ȑ294ȑѿᵝ ҹ ѿ ᾟ№ ̆ᵖ

ԅ ₮ ѿ ̆ ᴑҙ ľ Ḡ ĺḤ Ḡ ҍ ∞

ᶫ ҉ ӯ ⱬĿȂל
Ȑ295ȑ 

ҙᴑҙ ᵳ Ҭ ҍ ױ ֟ ѿ ̆ Ȃ
Ȑ296ȑ ӊѿ

                                                        
Ȑ290ȑ Eleanor Tyler, Justice Dept. Is Going After “No-Poach” Agreements, Bloomberg BNA (19 January 2018), https://www.bna.com/ 

justice-dept-going-n73014474358/. 
Ȑ291ȑ Ioana Marinescu & Herbert Hovenkamp, Anticompetitive Mergers in Labor Markets, 94 Indiana Law Journal 1031, 1033 (2019). 
Ȑ292ȑ United States v. Anthem, Inc., 855 F.3d 345, 356, 371 (D.C. Cir. 2017). 
Ȑ293ȑ United States v. Anthem, Inc., 855 F.3d 345, 356, 371 (D.C. Cir. 2017); W. Penn Allegheny Health Sys., Inc. v. UPMC, 627 F.3d 85 

(3d Cir. 2010) (‰ Ҋ ̆ ҍ Ḡ ῍ └ ᶫ ט ); N.M. Oncology & Hematology 
Consultants, Ltd. v. Presbyterian Healthcare Servs., 54 F. Supp. 3d 1189 (D.N.M. 2014) (‰ ԍ Ḡ ῍ └

). 
Ȑ294ȑ U.S. Department of Justice & Federal Trade Commission, Horizontal Merger Guidelines § 10 (2010), https://www.justice.gov/atr/ 

horizontal-merger-guidelines-08192010 (ľ֟₮ Ⱶ ԈҊ Ҍ ŀŀ ⌠ Ŀ). 
Ȑ295ȑ United States v. Anthem, Inc., 855 F.3d at 377 (Kavanaugh, J., dissenting). ӯ ⱬל ᵬ₮∞‗̆

‗ ᴆ ѿ Ȃ 
Ȑ296ȑ José Azar et al., Labor Market Concentration, National Bureau of Econmics Research Working Paper No. 24147, 2017, http:// 

www.nber.org/papers/w24147, p.2. ѿ ῏ ̆ ԍ ⌠ └̆ῒ ᴑҙ ץ₮ ῤ ֟ ṿҬ Ҋ Ȃ

Jordan D. Matsudaira, Monopsony in the Low-Wage Labor Market? Evidence from Minimum Nurse Staffing Regulations, 96 The Review of 
Economics and Statistics 92 (2014); David Autor et al., Concentrating on the Fall of the Labor Share, National Bureau of Economics Research 
Working Paper No. 23108, 2017, http://www.nber.org/papers/w23108; David Autor et al., The Fall of the Labor Share and the Rise of Superstar 
Firms, National Bureau of Economics Research Working Paper No. 23396, 2017, http://www.nber.org/papers/w23396. 
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̆ᴑҙ ᵳ ױ ֟ Ȃ
Ȑ297ȑᶛ ̆ѿ Ὲ

ѿҩ ҉ ᵳ ῒז Ғ ̆ᵖ ῃ ῃ ҉

֟ Ȃ Ḡ ̆ Ҍ ̆ᵖ ԇ ῏ Ȃ
Ȑ298ȑ 

Ԉ └ ҹ ̆ ҍ ≠ ↕ ѿ ̙ ̆

ױ ᶏ ⱬ Ȃ ӯ ̆

ԍ ᵥ ΐᵣҩ Ҭ ̆ ҹῒ Ȃ ץ Ԉ └ ᴑҙ ῒ

֟₮ ֟ Ⱶ ҉ ᴋᵥ ⱬ ̆⁞ Ꞌꜚⱬᶏ └ ҹ֞ᴪ

ҹ֟₮ ҉ ֟₮Ҋ Ȃ ѿҩᴑҙᶏ Ꞌꜚ Ҋ ̆ῒ֟₮ ӊҊ ̆

֟₮ ҉ΐ ⱬ ̆ῒᴇ ᴪ҉ Ȃ ’ᴪ Ȃ

֜ ᴇ ҉ ӯ ᴇ Ҋ ̆ᵖԋ ᴪ ֟₮⁞ Ȃ 

׆ ≠ ̆ ⱴ ’ ̆ Ꞌꜚⱬ ҉ ᶏ ⱬ ᴑҙ ῒ

֟₮ ҉ Ҍ ⱬ Ȃ ’Ҋ̆ ֓ᴑҙ ֟₮ ׅ Ҋ ̆ᵖ ѿ

ҩ Ԉ ֟ ҉ Ҍᴪ ⌠ Ȃᶛ ̆ѿ ᴑҙ ᵳֲ Ꞌꜚⱬ

҉ ӯ ⱬ̆pל ѿҩ Ԉ ῃ ῃ ҉ ῒ֟ Ȃ
Ȑ299ȑ

’Ҋ̆ ױ ľ Ŀ ᵬѿ ᵈ ̆ᵖ ᵈȂ ҩ ֲ

҉ ץ ῒꞋꜚⱬ ᴍ₮ Ȃ ԍ№ └ ̆ ֲ ᶷ

ᵝҍ ӯᶷ ᵝ Ȃ ̆ ’Ҋ ᶏץ № ΐȂ 

ӊ̆ ≠ ᶃ ̆Ḇ ῒ ֟ Ꞌꜚⱬ ֟₮ ⌠ Ԉᾛ

Ȃ ̆ ᴋᵥ ᶏ ⱬ ҹ ᴪ ֟₮Ҋ Ȃ ֓֟

̂ ᶫ ̃ ᵞ̆ ̆ Ҍᴪ ҹ ᴇ ҉ ₮ ֟₮ Ҋ Ȃ ֓֟

ԍ ҹ ̆ ῒ ҈ ̆ ғҌ ף Ȃ ῏ ᶛ

ᾙ ȁ ȁ ץ Ȃ
Ȑ300ȑ ֓֟ ᴇ ҉ ῤ ᴪ
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̃̆ Ҋ Ҍ ᶫ Ҋ Ȃ
Ȑ301ȑ ̆ ҍꞋꜚⱬ

Ҭ ӊ ῏ ̆ ׆ Ҭ Ḃ ץ ӯ ӯ ̆

֟ ҉ ѿ Ȃ
Ȑ302ȑ 

Ҍ └ ֓╝ Ꞌꜚⱬ Ԉ ֜ ̆ Ḃ֜

ҍ ᴋᵥ֟ ҉ Ҍ Ԉ῏ Ȃ ᴪ ῀ ֓ ⌠

‗ Ȃץѿҩ ῃ ҹᶛ̔Ẋ ҍ Ὲ ̆╠ Һ ֟

ᴆ̆ Һ ֟ Ȃ ױ ᴪ ҹ ң Ὲ ӊ Ҍ ֟ ̆

֟ ̆ ӊױ ҹ ׆̆ ∞ ‰Ȃᵖ

ᶫ ᶷ̆ ױ ᵳ ῒז Ԉ̆ Ԉ

̆ ң ᴑҙ ῒ ֟ ῃ Ȃ ’Ҋ̆ῒ

ᵬ ̆ᶭ ῏ ҙꞋꜚⱬᶫ Ҭ ᵀȂ 

ѿ֓ └Ꞌꜚⱬ ᴆ ԅ ѿ ̆ Ԉ ᴑҙӊ ⱴ

ץ ̆ ױ ֟ ҉Ҍ ᴋᵥ Ԉ῏ Ȃᶛ ̆ⱴ≠ ֒ ַ Ὲ

‰ԅ Ԋֲ ѿ ᴆ ̆ ַ ̂eBay ҍ̃ Ὲ ̂Intuit̃

ӊ Ҍ Ȃ
Ȑ303ȑַ ѿ Ҭ׃ᴑҙ̆

֟ ԋ Ȃ Ὲ ѿ ҙ ᴪ ᴆ ֟ ̆Һ ֟

TurboTax QuickBooksȂ ҈ ַ ҉ ₮ Ὲ ֟ ԋ ֟ ַ̆

Ὲ Ẽ ᴪ ֟ ̆ᵖԋ ӊ ῏ ԍ ῏ ғ Ҍ Ȃ ױ ᴋ

ᵥ֟ ҉ Ҍ ԈȂ ̆ ױ ᵳ ҉ ѿ ≢ Ԉ̆

ῤ ױ ԍ Ԉ ̆ Ӟ ױ ῏ Ȃ ԍң ᴑҙ

҉ ≠ ῍ ̆ ӊױ Ӟ Ԉ ῏℗Ȃ 

五、结语 

ץ ꜚ ҹᵥ ѿ ᵬҹ№ Ȃ

ԅȂ ҌῬ ҌҤ ӊ қ ̆ ҹѿҩҤ ̆

ԍ ‗ῒ ⱬ ῤ Ȃ 

                                                        
Ȑ301ȑ Ronald G. Ehrenberg & Robert S. Smith, Modern Labor Economics̔Theory and Public Policy (12th ed.), Routledge, 2016, 

p.134 − 145; Staiger et al., Is There Monopsony in the Labor Market? Evidence from a Natural Experiment, 28 Journal Labor Economics 211 

(2010). Torberg Falch, The Elasticity of Labor Supply at the Establishment Level, 28 Journal of Labor Economics 237 (2010); Michael R. Ransom 

& David P. Sims, Estimating the Firm’s Labor Supply Curve in a “New Monopsony” Framework: Schoolteachers in Missouri, 28 Journal of 

Labor Economics 331 (2010). 

Ȑ302ȑ José Azar et al., Labor Market Concentration, National Bureau of Econmics Research Working Paper No. 24147, 2017, http://www. 

nber.org/papers/w24147, p.2. 

Ȑ303ȑ California v. eBay, Inc., No. 12-cv-05874, 2014 WL 4273888 (N.D. Cal. Aug. 29, 2014). 
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ḱ ׂ ѿ ↓Ҍ ̆ ҹ ױ ᵖҌ ᶫᴋᵥ

̆ ᴪ Ҥ Ȃ ̆ ױ ץ̆↕

Ȃ 

ץ ₃Ӎᴋᵥ Ԉ ҹ̆ ῒᵬ ̆ ғ

Ȃ ̆ ᾧ ԍ≠

Ȃ ѿҩ ᴑҙ ̆ Ṣ ⱴ֟₮ ᶏ ↕

Ȃ 

ҳ ѿҩ ᵥ ᵀῒ Ȃ ѿ

ᵬȂ ≠ ↕ΐ ѿ ᴨל ̆ ױ ᶫԅѿҩ ̔

ᵞ֟₮ ᴇ ̆ Ḃױ ᶭץ ‰ ᵀ ֜

̆ ῒ Ȃ ױ Ҍ ᵞᵀῒҬ Ȃѿ֓ ֜ ⱴ ץ ̆

ᶛ ̆ᵖ ᵣ ̆ ≠ ↕ӊҊ ⱳҍ ̆ ғԊ ҉

Ӟ ⌠ԅ Ȃ ֲפ ̆ ҹ ‰ ֜ ԅᴇ

҉ Ȃ
Ȑ304ȑ ̆ ױ ḱ ᵀ ‰Ȃ 

ᴇ
Ȑ305ȑ ᴇ ⌠ ңҩῒז ̆ ԍ

ᴇ ̆ ױ Ⱶ Ȃ
Ȑ306ȑ҉ץ ֓ ҹ ѿҩ῍

̆ ҹ ↕ҍ ҹ ᴇ Ȃ 

Ҍ ̆ῒזѿ֓ Ҍ Ȃ ױ ᵥ

ᴇ └ Ҍ ̙ᴑҙ ᴆҬ ↕ ᵥ̙ ᴆ ̆ ғ

ΐ ҩ Ȃ ҹ ѿ Ȃᵖ ѿԊ

ⱷԍ ꜚ Ȃ ꜚ Ҍᵖ ₮ ᴪ

̆ ғῒ Ӟ ⌠ Ȃ 

ᶏ ̆ Ỳ ҍ Ԉ ѿ ֟₮Ȃ Ḡ

ῒ ⱬ ῤ ῏≠ ̆ᶛ ᾟ№ ҙץ ⱴῈ № Ȃ 

                                                        
Ȑ304ȑ John Kwoka, Mergers, Merger Control, and Remedies, The MIT Press, 2015, p.76; Herbert Hovenkamp, Appraising Merger 

Efficiencies, 24 George Mason Law Review 703, 716 (2017). 

Ȑ305ȑ John M. Connor & Robert H. Lande, The Size of Cartel Overcharges: Implications for U.S. and EU Fining Policies, 51 The Antitrust 

Bull 983 (2006) ( ); John M. Connor, Price-Fixing Overcharges ( ₮ ), https://papers.ssrn.com/sol3/papers. 

cfm?abstract_id=2400780. 

Ȑ306ȑ Alexander MacKay & David Aron Smith, The Empirical Effects of Minimum Resale Price Maintenance (Kilts Booth Marketing 

Series), Working Paper No. 2-006, 2014, https:// papers.ssrn.com/sol3/papers.cfm?abstract_id=2513533 ( ѿ֓ ↕ ‰Ҋ



经贸法律评论 2021 年第 6 期 

158 

 

Whatever Did Happen to the Antitrust Movement? 

Herbert Hovenkamp (Author) 
LAN Lei WANG Yeqin (Translator) 

 

Abstract: Antitrust in the United States today is caught between its pursuit of technical rules 

designed to define and implement defensible economic goals, and increasing calls for a new 

antitrust “movement”. The “movement” antitrust tends to pursue such goals as combating 

industrial concentration, limiting the economic or political power of large firms, correcting the 

maldistribution of wealth, control of high profits, increasing wages, or protection of small business. 

It takes the consumer welfare standard as the scapegoat for the present unsatisfactory antitrust 

enforcement, and it is indifferent to or even disparages low consumer prices. The “technical” 

antitrust has its stated goal the protection of high output and low prices, and it relies on evidence 

and experts to develop an approach that tries to give effect to this goal, consistent with the 

substantial limitations of the institutions that make antitrust policy. The “technical” antitrust laws 

are formulated under the joint influence of Chicago School and Harvard School since 1970s and 

1980s, with solid and deep intellectual basis. This approach is much more consistent with concerns 

about economic rationality, due process, administrability, and federalism. However, there are 

several areas where “technical” antitrust rules could be improved, mainly the rising market power 

throughout the economy due to relaxed antitrust enforcement, and antitrust’s historical failure to 




