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ľ  − Ŀҹ№ ΐ̆ ҩֲḤ Ḡ Ҋ ↕ ↕ ׆̆ ᴇ

└Ȃ 

一、算法价格歧视规制基础：知情同意规则 

ͫ ѳᵉỵ Άắ φЅ 

Ҍ ԍ Ҋľ Ŀѿ ҹ Ὲ ѿ ᴇṿ ᷅ ̆ Ҭľᴇ

Ŀ ӈ ԍľ ᴇĿ̆ ᵣ ῒҬ Ȃ ԍ 1920 ₮

ᴇ ̆ ᴇ ̆ ѿ ᵣҬ №≢ ᴇ ҹ ԍ҈ ᴇ

Ȃ
Ȑ2ȑ ᴇ ҹ῏ ӊѿ̆ᴰ ֜ Ҭ ᴇ ᴇ

ꜚȁ ȁ ȁ ҙ ᶛ ֲ ‗ Ȃ Һ Ҋ֜ ԅ

̆ Ḥ ѿ̆ ҩֲḤ ̆ ғ № ҍ∞ Һ ᶭ

ⱬ̆ ̆ ᴇ ᵞҊȁ ‰ Ҍ ȁ Ȃ ӊᴰ

֜ ̆ ᴧ ҹѿᵣ̆ΐ Ḥ ҍ ᴨ̆ל

῏ Ẓ ȁᴇ ‗ Ḥ ̆≠ Ḥ № ҍ

∞ ̆ Ἕ̆ ‗ ‰ ᵞ ᴇ ̆ ԅ‗

Ȃ ≠ ᴇ ץ ⌠ 2000 ̆֒ ҉ȇ

Ȉ̂ Titus̃DVD ᾣ ᴇ ԍ− cookiêỮ ҉ ̃

ᴇ ̆ ԅῈᴧ ᴇ ҹ Ὲ ῏ Ȃ 

ᴇ ΐ ѿ ̆ᵖ Ҍף ῒ Ӟ ΐ ̆

ԍ Ⱶ ̆ ҹ Ḃ≠ Ӟ̆ҹ ⱬ ᶫԅ Ȃ

Ҭ ̆ ҍ Ҭ׆ץ ̆ ⱬѿ ̆Ḃᴪ

ҹ ᷅ ΐȂ
Ȑ3ȑ ԍᴰ ֜ ̆ Ⱶ ᴇῈ

ғ ֲѿᴇ̆ ץ ⌠ ᴪ ȁ№ ҩֲ֜ ӟ ȁ ӯ ⱬ Ḥ

ᴇȂ
Ȑ4ȑ ᴰ ֜ Ҭ̆ Ⱶ ᴇ̆ᴇ Ὲ ̆

ῒ ӈ ԍ ̆ ‗ ҍ ӊ Ḥ Ҍ ̆Ḇᶏ ‰ ᵀᴇ

ᴇ̆ ȁ ᵬ₮֜ Ȃ Ⱶ Ҍ ᴇ ̆

                                                        
Ȑ2ȑ ̂Arthur Cecil Pigoũ 1920 ₮̆ ᵞ̆ᴇ ҹѿ№ץ ȁԋ ҈ Ȃѿ

ᴇ ᴑҙ ѿҩӯ ֟ ט └ ᴇ ׆̆ ῃ ▼ᵩ ᴇ Ȃԋ ᴇ

ᴑҙ Ҍ ľ Ŀ Ҍ ᴇ ̆ ץ № ▼ᵩȂ҈ ᴇ ᴑҙ ῒ ⅞№ҹң ң

҉ץ ≢̆ Ҍ ᴇ Ȃ שּׂ ȇ̔ Ⱶ Ҭ ľᴇ ĿȈ̆ ȇ ҙ ҍ Ȉ2003 1 ̆

22 − 25 Ȃ 

Ȑ3ȑ ȇ̔ ⱬ ῒ └Ȉ̆ ȇ └ҍ ᴪ Ȉ2019 6 ̆ 113 − 126 Ȃ 

Ȑ4ȑ ȁ ȇ̔ ף └ҍ ĺĺץ ҹᶛȈ̆ ȇ Ȉ2019 4 ̆

111 − 122 Ȃ 
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ᶏ ῤ Ḡ ̆ Ⱶ ᴇ

└̆ ᴇ ̆ ғ Ȃ 

ᴰ ľ Ŀ̆ ≠ ᴇ ‰ ̆ ̆ └

ȂҩֲḤ ҩֲḤ ̆ ᷅ ̆ ᷅

Ȃ ᴇ Ҋ̆ ҩֲḤ ̆ ᴪ ̆

ῒ ᶫ Ⱶ ץ Ḥ Һᵣ ̆ᵖ ҹ Ⱶ ȁ

̆ ᴪȂ
Ȑ5ȑ ̆ Ҋ ╠Ḃ ≢ ᴇ̆↕

ԍ ֜ ׅ ̆ ᶏῒ Ẓ ȁ ӯ Ḥ

№ ȁ ץ ᴇ ̆ᵖ ȇ ῖȈҍȇҬ ֲ ῍

Ḡ Ȉ̂ Ҋ ȇ Ḡ Ȉ̃ Ȃ ̆ ᶫ Ⱶ ᶫ

ῒ ᵥ ȁ Ḡ ȁ ȁ≠ ҩֲḤ ̆

ҩֲḤ Ȃ ≢ ̆ ԍ Ḥ ȁ ȁ

ץ̆ ᾟ№ȁ ῃ ̆ Ҍ Ȃ Ḥ Ҍ

’Ҋ̆ ҩֲḤ ȁᶏ ȁⱴ ȁ ҹ └ӂ ▫ ԅḤ Һᵣ ҩֲ

Ḥ Һ ‗ ̆ ᴪ Ḡ ᴇṿ Ὲ Ȃ 

Ј ѳᵉ אּ Ὦѡ ắ  

֜ ̆ ῤ ᴇץ ҙ ҹ̆

֟ ̆ ↕̆ ᾛ ᴇ Ȃ ̆

ᴇ ̆ᵖ ̆ѿ ̆ ῒ └Ȃ ̆

ᶏᴇ ΐ ѿ ̆ Ӟ ҍ Ὲ ӈ

ѿ ̆ Ҍ Ҭľᴇ Ŀ ľѿ₴℗Ŀ ̆ ᴇ

᷅ Ḥ ȁ ↕ ԍ └Ȃ ↕ ᴇṿ

ֲ ֲ Ҥ̆ ԍ ҩֲḤ Һ ‗Ȃ ȇ ῖȈȇ ῃ ȈȇḤ

ῃ   ҩֲḤ ῃ Ȉ ῏ ᵬҹ ҩֲḤ ↕Ȃȇҩ

ֲḤ Ḡ Ȉ ҹҩֲḤ Ḡ ↕ ғ̆ 13 1 ↓ҽԅ

ҍ ȁ ῒז ԓ ҩֲḤ ̆ᵖ Ӟ ԅ

Ḥ ̆ ӈⱵ̆ Ḥ Һᵣ ȁΐᵣ
Ȑ6ȑ̆ῒҬ ᵣ

ף ׅ Ḡ ҩֲḤ ↕Ȃ
Ȑ7ȑ 

≠ Ҋ̆ҩֲḤ ҹ Ԉ ȁ ῏ ֟ ̆

                                                        
Ȑ5ȑ ȇ̔ ľ Ŀ ĺĺ׆ľ Ŀ Ȉ̆ ȇ ̂ Ȉ̃2021 1 ̆

58 − 70 Ȃ 

Ȑ6ȑ ȇ̔ẫ Ҭ ҩֲḤ Ḡ └Ȉ̆ ȇ Ȉ2020 6 ̆ 111 − 121 Ȃ 

Ȑ7ȑ ȇ̔ҩֲḤ ̔ ↕ └Ȉ̆ ȇ Ȉ2019 6 ̆ 1 − 20 Ȃ 
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↕ ⌠ ף ‖₯̆ Ҧ Ḥ └ Ȃҍ Ḥ ᴨל

ⱬ ̆ ԍ ל ᵝ̆ Ῥ ̆ ҩֲḤ Һ ‗

ѿ ╝ ̆ ҍ Ḡ ֲ Ҥҍ
Ȑ8ȑ̆ Ὲ ѿ ᴇṿ ᷅ Ȃ ̆

ԍ ↕ Ḥ ̆ҹ ̆Ḡ Ḥ ̆Ḇ

ẫ ̆ ᴇ ↕ ҹӊ ↕ € Ȃ 

ͼ ѳ ך φ Ὦ 

Ḡ ↕ ҹ ̆ҹᾟ№ ̆

↕ ̆ ӯ Ⱶ ’ ̆ Ԋֲ

ᴇ̆ ӯ ₮ᴇᵞԍ Ḃ֣ ‗ Ȃ Ḡ

↕ ҍ ̆ᵖᴇ ↕

̙ҹ ‗ ҩ ̆ ᾢ ↕ Ḡ ҍ ≠
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Ȃ ̆ ᵥ ≠ȁ№ ӈⱵҍ ᴋ ̆ ᶏᵬ₮

ῒ̆ ⱬׅΐ Ȃ
Ȑ9ȑ ѿ ľ῍ Ŀ̆ ῤ

ѿ ̆ Ȃ 

҈̆Ҍ Ҭ᷅ Ӟ Ȃ Ḡ ↕

Ҭ ̆ Ԋ ꜚҬ Ḥ ↕ ᵣ Ȃ ҍ֜

╠ ̆ ҍ ӈⱵḂ ᶫ Ⱶ ῏ ’̆

ȁ Ẋ ץ̆ Ҍ ῃ ᷅ ̆ᵖ∞

᷅ ᶭ ̆ѿ ᵬ₮ ̆Ḃ

ⱵȂҍ Ҍ ̆ ᷅ Һ ԍ ȁ

ȁ ̆ Һ Ҍ ҩֲḤ ץ Ҍ ᶏ ҩֲḤ Ȃ

Ⱶ╠ Ḥ ̆ Ḥ ץ

Ȃ2019 ׂ̆ Ḥ QQȁ ȁ ῤ ԓ ̆῍ 1066 ҩҌ

᷅ ҩֲḤ App̆᷅ Ḃ ҩֲḤ ̆ └ȁ №ȁ

Ȃ
Ȑ10ȑ ̆ ԍ ⌠ ҩֲḤ ᵥ ᶏ ῏ Ȃ
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̆ѿ ⌠᷅ ̆ ᵣ ҬḂ ̆ᶏ᷅ Һᵣ

ᴋȂ ľ̆  − Ŀ ץ ᴰ ׆ ѿ ΐᵣ ̆

№ Ҍ ↕ҬᴇṿẒ ̆ ץ ↕Ḡ
Ȑ12ȑ̆ ‗ ᴇ └Ҍ ȁ ᷅ Ḥ Ҍ ȁ

↕ ԍ ΐ ӈȂ 

↕ ᾛ ֲ ̆ ∆ľ  − Ŀ ҹ ≠ ↕ №ҹ

ῃ ↕ ᾛ ֟ ↕ҍ ᴋ ↕Ȃ ↕ ∆

ӊ ̆ Һᵣ ̆ᵖ ץ̆ ⌠

Ȃ ↕ ץ ̆Ӟ ץ ȂҹḠ ҩֲḤ ̆

Ḥ Ҍ ԅ ↕̆ ȇ Ḡ ᶛȈ̂ GDPR̃ 40

̆ ҩֲ ᴰ Ḡ ѿ ‰ Ȃᵖ Ḥ

Ḡ ľѿ₴℗Ŀ̆ ῃ ↕̆ Ḥ ֜ ̆ ҩֲḤ └

Ḡץ ̆ᵖ Ӟᴪ ⌠ └̆Ҍ≠ԍ ⱬȂ 

ҍ ↕ ᾛ ֟ ↕ҍ ᴋ ↕̆ԋ ≢ ԍ ֟ ↕ Ṥ

̆ Һᵣ ̕ ᴋ ↕ᾛ ӂ ▫ Ȃ ֜

ᵞ ֟ ↕̆ ֜ Ẓ ↕ ᴋ ↕Ȃ ֟ ↕Ҋ̆֜ ᵞ

̆ ҺᵣḂ Һ ᴇ ֜ ̆ ҈ Ҍ └ ̆ Ḡ

꞉ ֜ Ȃ
Ȑ13ȑ ֟ ↕ ᴇṿ ԍ ↕Ҋ Ḡ ֲ

֟ ̆ ȁⱴ Ḥ Ḥ Һᵣ ̆ ҉̆Ḥ

Һᵣȁ ӂ ץ ҩֲḤ ֜ Ȃ
Ȑ14ȑ ̆ ≠ԍ

Ḇ Ḥ Ҍ Һᵣ ̆ᵖ ԍ ҍ ⱬ ̆ ᾛ ҩֲḤ

ᴇ ̆ Ḡץ ↕ҌᴪῬ ԍ Ȃ ᴋ ↕ ѿ Ԋ ↕̆

ԍ └ ̆ ҉ └֜ Ȃ Ḥ ֜ ̆ ҍ

ץ ֜ ̆ ̆ ᴋ ↕Һ Ҍ ԇ Ḥ ᴇ ֜ ̆ └

Ḥ ט ľᴇ Ŀץ ̆ Ӟ ᷅ Ḥ ̆

ᴋ ↕ └ ễȂ
Ȑ15ȑΐᵣ⌠ ↕̆ ᴋ ↕ ҹῈ ⱬ₮ԍ

ꜚҍԋ ≠ ≠ ̆ ҩֲḤ ᴇ └ ̆ Ῥ

‰ ễ Ȃ Ὲ ⱬ Ҋ̆ ҩֲḤ └ ҍ‗ ⁞ ̆

ᵖ ᴋ ↕ᾛ ҩֲḤ └ ᴇṿ ҹץ ᵥ ᶫ Ȃ 

                                                        
Ȑ12ȑ ȁ ȇ̔  − Ҋ Ḡ ↕ Ȉ̆ ȇ ҚȈ2017 6 ̆ 12 − 21 Ȃ 

Ȑ13ȑ ‼ ȇ̔ ↕ ̔ ֟ ↕ȁ ᴋ ↕ҍ Ȉ̆ ȇҬ Ȉ2012 6 ̆ 5 − 25 Ȃ 

Ȑ14ȑ Adam B. Thimmesch, Transacting in Data: Tax, Privacy, and the New Economy, 94 Denver Law Review 145, 145 − 194 (2016). 

Ȑ15ȑ ȇ̔ ҩֲḤ Ḡ Ҭ ᴋ ↕ҍ ֟ ↕ Ԉ Ȉ̆ ȇ Ȉ2018 5 ̆ 86 − 102 Ȃ 
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҉ ҈ ≠ ↕ Ḡ ᶫԅ ̆ᵖ ᵥ └Ҍ ⱬ ԍ

ӎⱬȂ ̆ ₮ԅ ↕̔ └ ↕Ȃ
Ȑ16ȑ └ ↕ҍ ᴋ ↕

Ὲ ⱬ └ ᴇ̆ ≢ ԍ Ȃ ᴋ ↕ ᴇ̆

ԍḠ Һᵣȁ Һᵣ ҈ֲ ֲᴇṿ̆ └ ↕ └ ᴆץ

⌠ ֜ Ȃ └ ↕Ҋ̆ Ὲ ⱬ ֲ֜ ̆ᵖ ΐᵣ ᵥ ׅ

‗ԍ ̆ ̆ ץ └Ҍ ⱬ ֜ Ȃ ᴇ

└ ץ└ Ḥ ̆ᶛ Ḥ Ḃᴪ ԍ Ḥ

ȁ ῀̆ ҹ Ⱶ ᶫ ץ̆ ⌠ ȁ Ḥ

̆ ⱬ᷅ ̆ Ȃ 

Ј Ὦӏ ъ ɦΥжמ ך ɧ  

ᾢ ȇ̆ҩֲḤ Ḡ Ȉ ԍ ᴇ ᵬ₮ └ӊѿḂ ꜚ ‗ ᶏ

ᴆ └Ȃ ꜚ ‗ ꜚ№ ȁ ᵀҩֲ ҹӟ ȁῐ ȁẫ ’

‗ ̆ ᴇ ꜚ ‗ ӊѿȂȇҩֲḤ Ḡ Ȉ 24

1ȁ3 ҩֲḤ ₮Ḡ ‗ ȁ Ὲ Ὲ ȁҌ ҩֲ ֜ ᴇ

֜ ᴆ҉ Ҍ ≢ ҈ ̆ ꜚ ‗ ᵬ₮ ҩֲ

‗ ̆ ֣ ᶫ ≠Ȃ ѿ ≢ ᴇ

ΐ ╠ ̔ ԍ ȁ ̆ ֜ ӟ ȁ ҙ ᶛ ᴆҊ̆

֜ ᴆ ֲ ≢
Ȑ17ȑ ҹ̆ ↕ ᶫ ᶭ Ȃ

№ ̆ Ҍ ᴨ ≠ ҹ ̕ᵖ Ҍ Ҋ̆ ᴇ Ҍ ȁ

ѿ ⱬ ᶫ ᴇ̆ץ ≠ ҩֲḤ ᴇṿ∞ ץ ≢ ҹ↕

Ὲ ↕̆ᶛ ◐ ̆ ᴪ ֜ ∞ ῒ

̆ ᶫ ≢ Ȃ
Ȑ18ȑ Ḥ Ҍ ̆ᵖ∞ ╠

‰ׅ ̆ ╠ ∞ ‰ ΐ ӈȂ ̆

ԍ ╠ ȁⱴ ꜚ ‗ Ԋ╠ȁԊҬ Ԋ ῃ ᵀ Ạ ̆

ȇҩֲḤ Ḡ Ȉ ꜚ ‗ └ ԍԊ╠ ̆ ҹ ᶫҌ ῒ

ҩֲ Ḃ ̆ ӈⱵ̆ᵖ ᷅ Ḥ

ᵥ ̆ ᶏ ᶭȇҩֲḤץ Ḡ Ȉ ̆ ꜚ

‗ ᴇ ҹ̆ Ҋ ↕ ӎ ⱬȁ ғΐᵣ ↕Ḡ Ȃ 
                                                        

Ȑ16ȑ Jake Phillips, Ebay’s Effect on Copyright Injunctions: When Property Rules Give Way to Liability Rules, 24 Berkeley Technology Law 

Journal 405, 405 − 435 (2009). 

Ȑ17ȑȇᴇ ҹ (ḱ )Ȉ̆ ̆http://www.samr.gov.cn/hd/zjdc/202107/t2021 

0702_332196.htmlȂ 

Ȑ18ȑ Ԑȇ̔ ԅ 800 ̆ ԅָӇ ̙Ȉ̆ ḤῈᴧ ľ Ŀ2021 2 17 h̆ttps://mp.weixin. 

qq.com/s/G2VzL9QJJU4Acsl8VvtGhwȂ 
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ῒ ȇ̆ҩֲḤ Ḡ Ȉ Ḥ ᶏ Ӟ └ȂṢ ҩ

ֲḤ Ḡ ̆ҩֲḤ ҍḠ ľ Ŀ ↕̆ ľ Ҍ

ȁ ҌḠ Ŀ Ạ Ȃ
Ȑ19ȑ Ҭ ҩֲḤ Ҍ ѿ ̆

ȇҩֲḤ Ḡ Ȉ 6 ȇ ῖȈ ῏Ҍ ҩֲḤ ̆ ҩֲḤ

ԍ ̆Ҍ ҩֲḤ Ȃ
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ҩֲḤ Ḡ ҍ ҙ ҉ ‗ԍҩֲḤ ≠ ץ ̆ ᾢ̆

ȇҩֲḤ Ḡ Ȉ ᵣ ҩֲḤ ≠ ץ Ḡ ᶷ ̆ ғ Ҍ ȁ

ҩֲḤ Ḡ ῏Ҍ ȁ ԍ ̕ῒ ̆ № ҩֲḤ ҍ

ѿ Ḥ ̆ ҩֲḤ ≢̆Ӟ ӎ ῃḠ ץ ̕Ῥ ̆

Ὲ ҩֲḤ ῀Ḡ ̆ᵖ ҩֲḤ ľ Ŀ ѿ ‰ ӎ

̆ΐ Һ ̕ ̆ Ӟ ↕ᵬҹ ҩֲḤ ↕̆ Ḥ

ᵬ Ȃ ̆ ԍ Ҭ Ҍ ᴇ ȁ᷅

ҹ̆ ȁ ȁῈᴧ ̆ ↕ ̆ ѿ Ḡ Ḥ Ȃ 

三、知情同意规则的规则配置：以“卡 − 梅框架”为重构思路 

ҹḤ ῒᴇṿ̆ Ὲ῍≠ ẁ ̆ ̆

ᴇ ҊḠ Ҍ ҩֲḤ ֣ └ Ȃᵖ Ḥץֽ

ҹ Ḃ ῃ ᵬҹḤ Һᵣ ҩֲḤ ֣ └ ̆ ҍ ֲ Ҥ ѿ

Ȃ ̆ᴇ ↕ ≠ ↕ Ὶ Ḥ Ḡ ҍ ̆

ҩֲ └ ҍ ̆ ֲ≠ ̆ Ḥ Ὲ῍≠ ̆ ֲ

ҍῈ῍ᴇṿȂ 

ͫ У Ὦ מ Ά ᾀ  

ҍ῍֣ ̆ Ⱶ Ҍ ̆ ԋ ≠ Ҍֽ

ꜛⱬ̆Ӟ ≠ԍ ᴪ ᴨ Ȃҕ ҉ ₮ ԅḤ ῏

Ȃᶛ ̆ Һ ᶏ ץ └ ⱬ̆ ȁ№ ȁ

ᶏ ҩֲḤ Ȃ2017 ̆ ᴪҊ Ὲ῍ ᴪ ԅȇ

Ȉ̆ ₮҂ ץ↕ ≠ ῏ Ȃ
Ȑ25ȑ ҹ̆ҩֲḤ Ḡ

└Ὲ ⱬӊ҉̆ ֲ ꜚҬ ֟ ҩֲḤ ᶏ └ ̆ ғ

₮ ԅҩֲḤ Ḡ Ғ ȇҩֲḤ Ḡ Ȉ̆ ῈⱵ ῏ҍ

ῈⱵ ῏ ῤ ҩֲḤ ѿ ̆ ԅҩֲḤ Ḡ ↕ȁḤ Һᵣ

≠ȁҺ ȁ Ԋ Ȃ ̆ ԍ ῈⱵ ῏ ҩֲḤ ҹ̆ └

ԅѿ֓ ≢ ҙ ῒᵬҹץ̆ ȇҩֲḤ Ḡ Ȉ ᾟȂ
Ȑ26ȑ ̆

₮ ȇҩֲḤ Ḡ Ȉ ҉̆ ѿ ₮ ῏ ᴆ Ғ └

ץ Ḡץ̆ ̆ └ ҩֲḤ ҹȂ 

                                                        
Ȑ25ȑȇ Ȉ ₮҂ ↕̔ ≠ ῏ ⌠ ̕ ꞉ ⌠ Ҍ≠

ҩֲ ᵣ ̕ ῒᶏ ̕ ꞉ ΐᵣ‗ ᵬ₮ ̕ ꞉ Ὲ

̕ ̕Ҥ Ȃ 

Ȑ26ȑ ȇ̔ ҍ Ȉ̆ ȇ ҍ Ȉ2010 8 ̆ 139 − 146 Ȃ 
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ҍ ľ Һᵣ ᴇ ̆ᵖḤ ≠ᴨᾢĿ Ȃ

ӊ̆ ̆ ᴇ Ȃҹ ↕ ≠ ↕ ╠ Ḃ

Ḥ Ҍ ̆ ‗Ḥ ᵝ Ԉ Ȃ
Ȑ27ȑ ╠̆ ῏Ḥ

Ḡ Ғ Ḡ ҩֲḤ ȇҩֲḤ Ḡ Ȉ ̆ ԍȇ ῖȈȇ

Ḡ Ȉȇ ῃ Ȉȇῃ ֲ ף ᴪ Ⱶ ᴪ῏ԍⱴ Ḥ Ḡ ‗ Ȉ

ҍȇ Ḥ ԑ ҩֲḤ Ḡ Ȉ̂ ҙ Ḥ פ 24 ̃ Ȃ ȇ ῖȈ

1034 2 ҩֲḤ ӈҹľץ ῒז ҍῒזḤ ≢

ֲ Ḥ ̆ ֲ ȁ₮ ȁ ᴍ ᴆ ȁ ≢Ḥ ȁᵟ ȁ

ȁ ȁẫ Ḥ ȁ Ḥ ĿȂᵖ ҩֲḤ ‰ ҹľ ҍῒזḤ

≢ ֲĿ ᴍ ԍ
Ȑ28ȑ̆ Ҋף ≠ ҩֲḤ №ү ̆ ѿץ

ѿ↓ҽ̆ ῒ↓ҽҩֲḤ ӊ IP ȁcookies Ḥ ҩֲḤ ֞ᴧ Ȃ ȇҩ

ֲḤ Ḡ Ȉ ȇ ῖȈ ҉̆ ҩֲḤ ҹҌ Ḥ ῒזҍ ≢

≢ ֲ ῏ Ḥ ׅ̆ ‗ҩֲḤ Ҍ ̆ ҩֲḤ

ᴪ Ḥ Ȃ ҩֲḤ

̆ᵖ ׅ ≢ ̆ ғ ԍ Ғҙ ҍҌ ̆ Ӟ

ᴪ Ḥ ҍ
Ȑ29ȑ̆ ̆ №֣ Ҍ ᵞ̆ ᶏ

ȁᶏ Ḥ ȁ Ӟ ľ ĿȂ
Ȑ30ȑ Ḥ ῏ ̆ Ҍ

Ḥ ≢⌠ҩֲ Ҍ ⱴ̆Ῥⱴ҉ Ḥ Ἕ

‰ ҹⱴ ԅ Ḥ ῃ ̆ Ҋ Ḥ ̆

ҍҩֲ ῏ Ḥ ᴪ ↓ҹ ̆ └ ᵬ Ȃ Ḥ

̆ ҩֲḤ ̆ ╠ᴇ Ҋ ↕ ҳ

̆Ӟ ף ᴇṿȁ ⱬ Ȃ 
Ј Ὦ ε ᾍ Ὦ ѡ ѷ Ὦ 

Ҋף € ̆ ↕ⱴץ ̆

҉ ԍҩֲḤ ‗ ̆ ҩֲḤ ῃҍ ꜚ
Ȑ31ȑ̆ ᴇṿҌ ԍ ̆

ԍ ȁⱴ ȁ№ ȁᶏ ԋ ≠ ̆ ̆ ҹᴇ Ҋ ↕

ѿ ≠ ↕Ȃᶛ ̆ ҩֲḤ ῀ Ḡ ̆Һ Ḥ Ὲ

Ḡ ץ̆ ѿ ҩֲḤ Ḡ └ Ȃ Ḥ ̆ Ḥ Һᵣ ̆

ҩֲḤ Ҍ ᴋᵥҌ ᷅ ȂҩֲḤ Ὲ Ӟ Ḥ Һᵣ ῃȁ

                                                        
Ȑ27ȑ ȇ̔ ҩֲḤ ȁ№ ᵣ ĺĺῚ ȅ ↕Ȇ 111 Ȉ̆ ȇқ Ȉ2019 4 ̆ 33 − 42 Ȃ 

Ȑ28ȑ ּׂש ȇ̔ҩֲḤ Ḥ ⅝ Ḡ ԑץ̔ Ḥҹ Ȉ̆ ȇқ Ȉ2019 1 ̆ 58 − 67 Ȃ 

Ȑ29ȑ Paul Ohm, Broken Promises of Privacy: Responding to the Surprising Failure of Anonymization, 57 UCLA Law Review 1701, 

1701 − 1778 (2010). 

Ȑ30ȑ Ignacio Cofone, The Dynamic Effect of Information Privacy Law, 18 Minnesota Journal of Law 517, 517 − 574 (2017). 

Ȑ31ȑ ȇ̔ҩֲḤ Ḡ ҩֲ׆̔ └⌠ ᴪ └Ȉ̆ ȇ Ȉ2018 3 ̆ 84 − 101 Ȃ 
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̆ѿ ’Ҋ̆ Ὲ῍ Ҋ Ḥ Ҍΐ Ὲ ̆ ԍ Ὲ ҩֲḤ ̆

Ḥ ץ ῒῈ ̆ᵖҌ Ḥ Ȃ ȇ

Ȉ ̆ҩֲ ‗ Ḥ Ὲ ץ ȁḱ ȁ ῏ Ữȁ ҩֲ

Ḥ ≠Ȃ Ԋֲ ץ ₮ ≠Ȃ Ḡ

ȇ Ḡ Ȉ̆ ῤ ȁ ȁᶏ ҩֲ ῃ ҹԇץ └̆

Һᵣ ҩֲ └ ‗ ѿᴇṿ ̆ ԅ ҩֲ Έ

↕
Ȑ32ȑ̆ ҹ Ҥ └̆ ԇԅ Һᵣ ȁ ȁ ȁ ȁ− ≠̆

ԅӈⱵֲ ỮȁD ҬḠ ῃ Һᵣ ᴋȂ ԍ ľץ̆  − 

ĿҊԓ ↕ ⌠ ↕ ̆ Ḥ ῃ ̆Ӟ ᾟ№ ↕

֜ ᵞץ Ḥ ԋ ≠ ֟ Ȃ 
Ḡ ↕ ֟ ↕ Ҍ ԍᴇ ̆ ↕

Ḥ ֜ ̆ ₮ԍ ֲ Ҥ ѿ
Ȑ33ȑ̆ ҩֲ Ḥ ΐ └

Ȑ34ȑ̆p Ҍ ҹ ҩֲḤ ֣ └ Ȃ ᵬҹ ꜚ

ΐ̆ ף ᴪ ȁᴑҙ Ҍ ̆ ҹҩֲҺᵣ ԑ֜ ץ

Ὲ ȁԅ ֲז Ὲ῍ Ȃ № ҩֲḤ Һ ᴪ Ὲ῍ Ḥ
Ȑ35ȑ̆ ȁ№ ȁ Ḥ ̆Ҍ≠ԍ Ȃ 

֟ ↕ҍ ↕̆ ᴋ ↕ҍ └ ↕ ⱴ῏ Ḥ ҍḤ Ḡ ̆ └

↕ └ Һᵣ ᴇץ №̆ᵖῒ └֜ ꜚ ⱳ

Ṥ ↕Ȃ └ ↕ӊҊ̆ ‗ Ḥ ҍ ᴇ̆

Ḥ ȁ ῏ └ ҹ̆ץ └Ҍ ⱬ ԍ

̆ Ὲ ⱬ Ӟ Ȃᵖ └ ↕

Ὲ ⱬԊ╠ ҍ ֜ ̆ ԍԊ╠ ↕̆ ҹ ↕

ᶫ ⱬ Ԋ ̆ ̆ ᴋ ↕ ѿԊ ↕ҹ └ ↕ ᶫḠ Ȃ

⌠᷅ ̆ ץ └ Ḥ ᷅ ễ ‰̆ ᷅

ễ ᴋȂ ̆ ᴋ ↕ Ḇ ᵬҹḤ ̆ Ḥ

Ȃ ̆ ᴋ ↕ ҩֲḤ Ḡ ҍ ᴪῈ῍≠ ̆ᵖῒ

╠ Ὲ ⱬ ᾢ ̆ ᴇ
Ȑ36ȑ̆ Ὲ ̆ᵖ Ὲ ⱬ

ҩֲḤ ῃ ᵝ ᵀ ᴇ ᴪ ̆ ῏ ᴋ‗ Ḥ

ᴇṿ ѿ ᴋӞ
Ȑ37ȑ Ῥ̆ⱴӊ Ὲ ⱬ Ӟ

                                                        
Ȑ32ȑ ↕ȁ ↕ȁ ↕ȁ ῃḠ ↕ȁῈ ↕ └ᶏ ↕Ȃ 

Ȑ33ȑ ≠ ȇֲ̔ Ҭ ֲ Ҥᴇṿ ῒ Ȉ̆ ȇ Ȉ2013 5 ̆ 5 − 19 Ȃ 

Ȑ34ȑ Anupam Chander, How Law Made Silicon Valley, 63 Emory Law Journal 639, 639 − 694 (2014). 

Ȑ35ȑ Ҁ қ ȇ̔ ҍ Ȉ̆ ȇ Ȉ2018 6 ̆ 94 − 107 Ȃ 

Ȑ36ȑ Guido Calabresi, Remarks: The Simple Virtues of the Cathedral, 106 Yale Law Journal 2201, 2201 − 2207(1997). 

Ȑ37ȑ ȇ̔ ᴋ ↕ Ҋ Ғ≠ └ Ȉ̆ ȇ Ȉ2021 5 ̆ 186 − 208 Ȃ 
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Ȃ ̆₮ԍ ᴪ ̆ ᴋ ↕Ҍ ᵬҹ ᴇ Ҋ ↕ Һ

≠ ↕̆Ὲ ⱬ Ḥ └ ↕ ᴨ Ȃ 
҉ ̆ ᴇ ̆ ᾟ№ Ḃ ȁᶏ Ḥ ̆

ҹ̆ Ҭ ץ └ ↕ҹҺȁ ᴋ ↕ҹ ≠ ↕̆

└ Ḥ ץ Ḥ ̆ ҙ └ ῏ Ḥ ҍ

ᴇ ҙ ‰̆Ῥ ץ ̆ᾟ№Ḡ ҩֲḤ ꞉Ḥ ̆

⌠᷅ ̆ └ⱬҹ ᶫᾷ Ḡ ̆

ȁⱴ ȁᶏ ҩֲḤ Ȃ 

四、途径探寻：价格歧视场景下用户知情权的实现 

ͫ Їᾤ ᾍ ↄ τ  

ᵬҹḤ └ ̆ ҍ ⱬ̆ Ḥ ̆ Ḥ ȁ

ṿ‗ ₮ Ȃ ԍԋ ᵝ ̆Ḥ ↕ᾟ№ᵣ

Ḡ ԊҺᵣ ̆ ∞ ҩֲḤ ‰Ȃ 2018
11 Ҭ ᴪ ȇ100 App ҩֲḤ ҍ Ȉ̆ ҍ

֤қȁ ȁ ȁ ȁ ῤ 100 App̆ 91 ᵝ Ḥ ȁ

Ḥ ȁ ҩֲḤ Ȃ
Ȑ38ȑGDPR ᴑҙ ҩֲ ̆

ԅ ≠ ’ȂȇҩֲḤ Ḡ Ȉ 14 Ӟ ̆ ’̆

ҩֲḤ ҩֲ Ȃ ᵬ₮ ȁ ȁ ╠ Ḃ ᾟ№ȁ ȁ

ῒҩֲḤ ᵥ ȁ ̆ ᾟ№ ҉֣

≠Ȃҍ Ḡ ↕ ᵬ₮ Ҍ ̆

ҩֲḤ ᾟ№ ӈⱵ̆ץ ᵬҹ∞

Ḥ ȁ Ҭ ҹץ ᷅ ᴋ ‰Ȃ 
ӈⱵҺ ҍ Ⱶ ̆p ῤ ̆

ᾟ№ ӈⱵ̆ ̆ Һ ҙҺ ̆ᾟ№≠

֜ ̆ ֜ ҹ ӊ╠ ↕

ΐᵣῤ ᴰ └ Ȃ
Ȑ39ȑ ΐᵣῤ ᴰ ᾟ№ ӈⱵ̆ ȁ

ΐᵣȁҤ └ ҩֲḤ ҈ҩ ᴆȂ ᾢ̆ Ⱶ Ҭ ȁᶏ Ḥ

ȁ Һ Ȃ ’Ҋ̆ ᶫ ῤ Ό ̆ ץ

῏ ץ ӈ̆ ∞ Ȃ └ ↕̆

                                                        
Ȑ38ȑȇ100 App ҩֲḤ ҍ Ȉ̆ Ҭ ᴪ ̆http://www.cca.org.cn/jmxf/detail/28310.html̆2021

7 30 Ȃ 

Ȑ39ȑ ȁ ȇ̔ ᵥľ Ŀĺĺ ҍԑ Ȉ̆ ȇҬ Ȉ2016 4 ̆

89 − 106 Ȃ 
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└ ᶫ ̆ Ⱶ Ҭᶏ ֽ̆

↓ Ḥ ̆ ғ ᶏ ԍ Ⱶ

ῤ ̆ᶛ ⱴ ῏ ȁ ῏ ↓ԍ ᵝ Ȃῒ ̆ ΐᵣ

ῒ ȁᶏ Ḥ ȁ ȁ Ȃ ȇ ῃ Ȉ 41 1 ȁᶏ

ҩֲḤ ȁ ȂȇҩֲḤ Ḡ Ȉ 7 Ӟ ԅ Ḥ

Ὲ ȁ ↕̆ ȁ Ȃ ȁᶏ Ḥ ȁ

ȁ ’Ҋ̆ ᵬ₮ ΐᵣ Ȃ ̆ Ḥ

ᶭ Ḥ ̆Ҍ ̆ └ ῃ

Ḥ Ȃ Ḥ ΐᵣ ȁ ̆

ҹ ̆ ҹ Ḥ Ȃ ̆ ԍ ҩֲ

Ḥ ᶏ ȁ ȁ ̆ ץ ̆ ↕̆ ҹ Ȃ

̆ Ҥ ȁ ȁᶏ ҩֲḤ ‰ȂȇҩֲḤ Ḡ Ȉ

ҩֲḤ ҹѿ ᶏ ̆ ֲ ֲ Ҥ ⌠᷅ ֲ ȁ

֟ ῃ ⌠ ҩֲḤ ̆ ғ ҩֲḤ ΐ ғᾟ№

̆ ҩֲḤ ╠ ᵀ̆ ғ ̂ 14
ֲ ҩֲḤ ῒ ֲ ̃̆ ӥ Ȃ 

Ј Ї ѷΆ ᶌ  
ᾟ№ ӈⱵֽ ∞ ҩֲḤ ҹ ̆ ‗

ᵥ ȂȇҩֲḤ Ḡ ȈҹḤ ᷅ ԅ Ԋ

ễȁ⅝Ԋ ᴋȁῈ ̆ ⱴ ҹ ⱬ ̆ ԅҤ ᴋ̆

5 000 ҆ᾝץҊ ҉ѿ ҙ Ҋץ5% ̆ פ Ả ῏ҙⱵ Ảҙ

ȁ ῏ҙⱵ ҙ ̆ ȇ ῖȈȇ ῃ Ȉ ῏ ȇ̆ҩֲḤ

Ḡ Ȉ ⱬ Ȃ ҹ᷅ Ḥ ̆ ҩ ᴆ̔ ѿ̆

᷅ Ḥ ҹ̆ ȁⱴ ȁᶏ ҩֲḤ ҹ̕ ԋ̆ ҩ

ֲḤ ̕ ҈̆ ᷅ ҹҍ Ḥ ῏ ̕ ̆

Һ ̆ ҩֲḤ ȁⱴ Һ ҉ Ȃ 
Ḡ Һ ∆ ╠ Ҋ̆ ҩֲḤ

᷅ Һ ễ̆ ᴇȁ֜ ᷅

’̆Ḃ ץ ᴇ ҹ ‰ ễ̆ ҹ └

ᴇ ᴋ ↕ ԇץԊ Ḡ Ȃ ̆ ӊ ѿ ҉

Ḥ ԑ ץ ҙῤ ̆ Ⱶ ᴇ ץ

ԅᴇ Ȃ ̆ᴇ ҹ ֲ ᴇ̆ⱴӊ ץ

ץ Ғҙ ̆ ѿᶭ ̆ ץ Ҍ ᵣ ῃ

ᴇ̆Ӟ ҽ ט ᴇ ῒҩֲ ᴇ ̆ғ ᷅ ҹ
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ȁḠ Ȃᶛ ̆↔ Ҭ̆ ↔ ԅ ῒז

̆ᵖ↔ ׅ ҽ Ҍ Ȃ
Ȑ40ȑ 

ҹ⁞ ̆ Ḇ ᾟ№ ӈⱵ ȇ̆ҩֲḤ Ḡ Ȉ 69

ᵬҹḤ ↕̆ Ҍ ҹ ̆ ῒ

Ȃ ᷅ Ҭᶭ ᴋץ ľ Ҍ ȁ ҌḠ Ŀ ↕̆ᾟ

№≠ Ḥ ҍ ᴨ̆ל ҽ ῒ Ḥ ȁḠ Ҍ
Ȑ41ȑ̆

ץ ᵞ Ȃ ԍ ᵥ ̆ ᾢ ᾟ№ȁ ῃ

ӈⱵ̆ ҉ ᶭ ᶫ ‰ Ⱶ Ҭ ץ Ḛ

ȁΐᵣ ȁᶏ Ḥ ȁ Һ ̆ ⱴ ῏

ȁ ↓ԍ ᵝ ̆ ȁᶏ Ḥ ԅ ȁӥ

̆ ԅ ᵀ Ȃ ̆ ̆ ῏

Ḥ ҹ ₮ ȁ ץ̆ Һ

̆ ∞ ễ ᴋȂ 

ԍ ᵥ ễ ̆ ↕҉̆ ᷅ ֲҺ ễ

ץ ΐᵣ
Ȑ42ȑ̆ ↕ ץ ⌠ ȂḤ ΐ ֲ ҍ

֟ ̆ ҹ ̆ ᶏ ץ ΐᵣ ̆

Ҭ ᾧ ԍҌ≠ ᵝȂȇ ῖȈ 1182 ᴰ ễ ץ̆↕ ᴋ ↕ҹ

᷅ ᶫԅ ‗ ̆ ľ ᷅ ֲ ⌠ ץ ᷅ ֲ ≠

ץ ̆ ᷅ ֲ ᷅ ֲ ễ Ҍѿ ̆ ֲ ̆ ֲ

’ ễ ĿȂȇҩֲḤ Ḡ Ȉ 69 2 ȇ ῖȈ ҉̆ ԅľ

ѿ Ŀ ѿ └̆ ҩֲ ⌠ ҩֲḤ ≠ ץ ̆

Ḃ ’ ễ ̆ ѿ ⱴ ễ ̆ ᵞ

Ȃ ễ ⱳ №ҹ Ḥ ᴇṿ⁞ ҍ

ȁ ᷅ ץ≠ └ ᶏ ץ ᷅

₮ ҈
Ȑ43ȑ̆ № ᵥ ễ ӈȂ

Ḥ ᷅ ץ ῒᴇṿ ̆ ᵬ ԍ ᷅ Һᵣ

̆Ῥⱴӊ Ḥ ѿ ᷅ ץ ̆

ễ ̆ ץ ҹ ̆ ≠ ’ᵬҹ

ט ễ ̆Ῥ ȁ᷅ ễ Ȃ 
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五、结语 

≠ Ḥ Ҍֽ ≠ԍḤ Һᵣҩֲ Ḥ Ḡ ̆ Ӟ ̆ᵖ ԍ

ҩֲḤ ԋ ≠ ץ ҹ╠ ȂȇҩֲḤ Ḡ Ȉᵬҹ ѿ ԍῚ ҩֲ

Ḥ Ḡ ҍḤ ≠ ӊ ̆ΐ ӈ̆ᵖ Ҭ ‗ ᴇ

̆ҩֲḤ ȁ№ ȁᶏ ȂṢ ľ  − Ŀ

↕ № ̆ ꜛԍ ҩֲḤץ Ḡ ≠ ҹ ↕̆ └

ᴇ ҹ̆ҹ ↕ ≠ ↕̆℗ Ḡ

Ὶ ᴪῈ῍≠ Ȃ ̆ └ ↕ҹҺȁ ᴋ ↕ҹ Ḥ ≠ ↕̆ ᴇ

ץ̆↕ ⌠ ᵞ ҩֲḤ ֜ ̆ ҩֲḤ

ҹ Ȃ 
 

The Informed Consent Rule Under the C&M Framework for Price 
Discrimination Regulation Paradigm and Rule Configuration 

ZHU Yunyang  AN Nan 
 

Abstract: Although algorithmic price discrimination can improve business efficiency, 

e-commerce platforms are highly likely to infringe on user information rights during the secondary 

information utilization. The principle of informed consent, as the king principle in the personal 

information protection field, has been impacted by the data age. Taking the rationality of 

algorithmic price discrimination as the starting point, this paper introduces the C&M framework 

theory in law and economics, combines the newly promulgated Personal Information Protection 

Law on the principle of informed consent, considers information protection and circulation 

efficiency and other factors, analyses the crisis faced by informed consent principle behind 

algorithmic price discrimination, compares the legal effects of different types of rules, selects 

different rights rules for the principle of informed consent, and constructs feasible approaches for 

users to exercise their rights. 

Keywords: Personal Information Protection Law;  Informed Consent;  Price Discrimination; 

C&M Framework 
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