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引言 

ԊԈ ‗ Ԋ֜ ץ ≠ Ḡ ̆Ӟ ╠ ᵬ

ῤ Ȃᵬҹ ԊԈ ‗ Һ ̆ Ԋ ҍ Ԋᴂ ⌠ԅ

Ȃ ̆ ֜ Ԉ ‗ ₮ԅ Ȃ ᴂ ⌠ԅ

̆ᵖӞ ԍῒ ᵣ ₮Ҍ ӊ ̆Һ Ԉ ‗

₮ ̆ ף Ԉ ‗ ҹ Ȃ
Ȑ1ȑ ץ ̆

ꜛ Ԉ ‗ ̆ῒ ҍ ⱬ ̆ ◓

                                                        
̵ᵬ ̷׃ ֦̆ ̆Ҭ ֲ ◐ ̕ ̆Ҭ ֲ Ȃ 

̵ ̷Ҭ ֲ ֒ Ҭ ꜛ ľҬ ĺқ Ԉ └ Ŀ̂ ‰ ̔21YYA06 Ȃ̃ 

Ȑ1ȑ ᾢ ȇ̔ȅ ⱴ Ὲ ȆҍҬ Ԋ ĺĺҍȅ Ὲ Ȇȅ Ὲ Ȉ Ȉ̆ ȇҬ Ȉ2019

1 ̆ 199 Ȃ 
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̆ ̆ ᵬҹ ԊԈ ‗ ᴇṿҍ ᵝ̆ ԇ Ԋ

ץ ҍ ⱬ ȇ̆ ῏ԍ ֟ Ὲ Ȉ

̂Ҋ ȇ ⱴ Ὲ Ȉ̃ ԅ ᴰ ԊԈ ‗Ҭ ҳ ῏ ̆ Ὲ

ԇ ⱬ ԅ Ԋ ᵬҹ ԊԈ ‗ Ȃ

ȇ ⱴ Ὲ Ȉӊ╠̆ ᵬ ῍ ҹ ̆ ӊ

ȁ ↕ Ạ ̆ ҹȇ ⱴ Ὲ Ȉ ⱬ

₮ԅҤ Ȃ Ҋ̆ ΐ ⱬḠ └ ҹ ᴪ ῍ ̆

ȇ ⱴ Ὲ Ȉ ꜜⱬ ̆ῒ ҹ ῀ ⱬ ץ̆

ᵬҹ ԊԈ ‗ Ȃ 

ѿ ȇ̆ ⱴ Ὲ Ȉ ԇԅ ӈⱵ̆ Ӟ ῒ

⌠ ⱬ Һ ӊѿȂ ѿ ȇ̆ ⱴ Ὲ Ȉ֞ ԅ ῒז ῏ ץ

Ҍԇ Ȃ
Ȑ2ȑ ӈⱵӊ ⱴҍ Ҋ ӈⱵӊᾧ ȇ ⱴ

Ὲ Ȉ ῤ ̆ ῏ ӊ Ὲ ᴇṿ ץ Ȃ Ḡ ȇ ⱴ

Ὲ Ȉ ̆ Ҍԇ ҹ῏ ̆ Ὲ

Ԋ Ȃ ȇ ⱴ Ὲ Ȉ ̆ῒ ῀ Ҍԇ Ԋ

Һ №ҹң ̆ ѿ Ԋ Ԋֲ ₮ ԇץ ̆ ԋ Ԋ ↕ ᶭ

‗ ‰ԇ Ȃ ԍ ң Ԋ ӊ ̆Ὲ ᶏ ԅľ Ŀ̂ץ maỹ ѿ
Ȑ3ȑ̆ Ὲ ↓ └ Ȃ Ҋ̆Ҍ

ԇ Ԋ Һ ֲԇץ ̆ ҽ ᴋӊ ꜛԍ

Ȃṿ ̆╠ ң Ԋ ֲ ῏ ץ Ԋ

̆Ὲ ῒז Ӟ ԅ ľ Ŀ̆ Ὲ ץ ῏

ΐ ⱬ Ȃ
Ȑ4ȑ 

ᵬҹ ᴪ̂UNCITRAL̃Һ ȁ ῏ Ԉ ‗ Ὲ ȇ̆

ⱴ Ὲ Ȉҍ UNCITRAL 1958 ȇ ᴂ ‗Ὲ Ȉ̂ Ҋ ȇ Ὲ

                                                        
Ȑ2ȑȇ ⱴ Ὲ Ȉ 5 ‰ԇ ľ̔1. 4 Ὲ Ԋ Һ ῏

Ԋֲ ‰ԇ ̆ Ԋֲ Һ ῏ ᶫץҊ ̔̂ ã ѿ Ԋֲ ԍ ҹ ⱬ ’̂̕ b̃
ᶭ ̔̂ ѿ̃ Ԋֲ ̆ ᴋᵥ ’Ҋ̆ 4 Ҋ

Ὲ Ԋ Һ ῏ ҹ ԇ ̆ ȁ ̂̕ ԋ̃ ̆Ҍΐ ⱬ Ҍ ̕

̂҈̃ ḱ ̂̕ c̃ Ҭ ӈⱵ̔̂ ѿ̃ ̕ ̂ԋ̃Ҍ ̂̕ d̃‰ԇ
̂̕ ẽ Ҥ ԍ ‰↕̆ ̆ Ԋֲ Ҍᴪ ̕ ̂f̃

Ԋֲ Ὲ ֟ ̆ ғ ԇ ѿ Ԋֲ Ҍ ̆

ԇ ̆ Ԋֲ Ҍᴪ Ȃ    2. 4 Ὲ Ԋ Һ ῏ ᵬ₮ץҊ ̆Ӟ ‰ԇ

̔̂ ã‰ԇ Ὲ Ԋ Ὲ῍ ̕ ̂b̃ Ὲ Ԋ ̆Ԉ Ԋ ץ ‗ȂĿ 
Ȑ3ȑ ȇ ⱴ Ὲ Ȉ 5 Ȃ 
Ȑ4ȑ Hector Flores Sentíes, Grounds to Refuse the Enforcement of Settlement Agreements under the Singapore Convention on Mediation: 

Purpose, Scope, and Their Importance for the Success of the Convention, 20 Cardozo Journal of Conflict Resolution 1235, 1253 − 1254 (2019). 
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Ȉ̃
Ȑ5ȑץ ᴪ ̂HCCH̃ 2005 ȇ Ὲ Ȉ

Ȑ6ȑ῍ ԅ

╠ ῏ ԊԈ ‗Ҭ ᵬ ̆ ҈ҩῈ └

ᵌӊ ̆ ῒ Ҍԇ ῏ ӥ Ԋ ȂҌ ̆ ȇ ⱴ Ὲ Ȉ ῏

Ҭ Ԋ ӊ ̆ ῒҍ ң Ὲ ӊ ̆ UNCITRAL

₮ Ὲ ‰̆ ῏ Ԋ Ҍ ᵞԍȇ Ὲ ȈҬ ᴂ ‗

Ԋ Ȃ
Ȑ7ȑҌֽ ̆ ԍ҈ҩῈ Ҍ ̆ғᴂ ҍ ӊ ΐ

≢̆ ȇ ⱴ Ὲ Ȉ Ҭ Ԋ Ҍ ῃṢ ῒזңҩῈ ̆

ѿ ⁞Ȃ
Ȑ8ȑ ᵣ ̆ Ὲ Ҭ Ԋ

ᵌӊ ̆ ȇ Ὲ Ȉ ῏ ᴂ ȇ̆ Ὲ Ȉ

ץ ∞‗ҍῒז∞‗ ‖ ̆ ȇ ⱴ Ὲ Ȉ↕Һ ԍ

Ȃ
Ȑ9ȑ Һ ׆ № ȇ ⱴ Ὲ ȈҬ Ԋ ῒ ̆

ῒ Ȃ 

一、依申请的抗辩事由 

ͫ ΆЅ Ặ  

ᶭ ȇ ⱴ Ὲ Ȉ̆ ѿ Ԋֲ ԍ ҹ ⱬ ’ ↕̆

Ҍԇ Ȃ
Ȑ10ȑ ѿԊ Ԋֲ Ҭ ӊ ₮

Ȑ11ȑ̆

ᵖ ԍ ӥӊҬ̆ ȇ Ὲ Ȉ
Ȑ12ȑ ȇ Ὲ Ȉ

Ȑ13ȑ ғ̆

Ҭׅ ₮ Ԋֲ ҹ ⱬ ̆ ȇ ⱴ Ὲ ȈḠ ԅ Ԋ Ȃ
Ȑ14ȑ 

ҹ ⱬ ѿ Ԋ ȇ̆ ⱴ Ὲ Ȉ ҉ҍȇ Ὲ Ȉ ῏
Ȑ15ȑѿ ̆ᵖ ȇ ⱴ Ὲ Ȉҍȇ Ὲ Ȉ № Ԋ ԍ ῀ԅ∞

                                                        
Ȑ5ȑ Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958) (the “New York Convention”), United 

Nations (3 April 2021), https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral_awards. 
Ȑ6ȑ  Convention of 30 June 2005 on Choice of Court Agreements, HCCH (3 April 2021), https://www.hcch.net/en/instruments/ 

conventions/specialised-sections/choice-of-court. 
Ȑ7ȑ U.N. Doc. A/CN.9/867̆ 148 Ȃ 
Ȑ8ȑ Hector Flores Sentíes, Grounds to Refuse the Enforcement of Settlement Agreements under the Singapore Convention on Mediation: 

Purpose, Scope, and Their Importance for the Success of the Convention, 20 Cardozo Journal of Conflict Resolution 1235, 1237 (2019). Bobette 
Wolski, Enforcing Mediated Settlement Agreements (MSAs): Critical Questions and Directions for Future Research, 7 Contemporary Asia 
Arbitration Journal 87, 98 (2014). 
Ȑ9ȑ ȇ̔ ᾝ ‗ └Ҋ ȅ ⱴ Ὲ ȆȈ̆ ȇ Ȉ2019 6 ̆ 55 Ȃ 
Ȑ10ȑ ȇ ⱴ Ὲ Ȉ 5 1 1 Ȃ 
Ȑ11ȑ U.N. Doc. A/CN.9/867̆ 151 Ȃ 
Ȑ12ȑ ȇ Ὲ Ȉ 5 1 1 Ȃ 
Ȑ13ȑ ȇ Ὲ Ȉ 9 2 Ȃ 
Ȑ14ȑ U.N. Doc. A/CN.9/867̆ 152 Ȃ 

Ȑ15ȑ ȇ Ὲ Ȉ 5 1 1 Ȃ 
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ҹ ⱬ ‰ ȇ̔ Ὲ Ȉ ₮ Ԋֲ ҹ ⱬ ∞ ᶭ ԍ Ԋֲ

ᴂ
Ȑ16ȑ̆ ȇ ⱴ Ὲ Ȉ ῏ ‰ Ȃ Ҭ ȇ̆ Ὲ Ȉ ῏‰

֟ ӈ̆ғ UNCITRALȇ Ԋᴂ Ȉ − ȂҌֽ ̆

῏ ᴪ ‖ ↕̆ ֓ ’Ҋ

Ԋֲ Ҭ ∞ Ԋֲ ҹ ⱬ̆ ȇ̆ ⱴ Ὲ Ȉ

῀ ῏ ‰ ӊ Ȃ
Ȑ17ȑ 

Ј Ά ╟ Ặ  

Ԋ ȇ̆ ⱴ Ὲ ȈҬ Ԋ Һ ҍ

῏ Ȃᴰ ҉̆ Ԋ ᶭ Ҍ Ȃ

ҹ∞‗̆↕ ῒ ∞‗ ̆ Ὲ῍ ȁ

ץ ‰Ȃ ↕̆↕Һ Ԋ ץ̆

ᴺ ȁ Ҍ Ȃ
Ȑ18ȑȇ ⱴ Ὲ Ȉ ԅ Һ

Ҍ̆ Ӟ̆Ҍ ῒ ҹ∞‗ ᴂ ׆‗ ̕

ғῈ ₮ῒ
Ȑ19ȑ̆ Ὲ Ԋ ӞҺ

ҍ ῏ Ȃ ᶏ Ὲ ԅ ҹ Ԋ ̆ῒӞ

Ԋֲ ’Ҋ Ȃ
Ȑ20ȑ 

1.  ȁ  

ᶭ ȇ ⱴ Ὲ Ȉ̆ ľ ȁ Ŀ̆ ↕

‰ԇ ̆ Ԋ ҉ ԅ ȁҌ ȁ Ẋ ȁ ȁ

’̆҉ ᴋᵥѿ ’ ᴪ Ԋֲ Ȃ
Ȑ21ȑ 

∞ ȁ ‰ Ὲ ≢ԇץ Ȃ ԍ

Ԋֲ ‰ ȇ̆ ⱴ Ὲ Ȉ ҹľ Ŀ ̆

Һ ץ └ Ὲ῍ Ԋֲ Ҭᵬ₮

ᵬ₮ ᴇȂ
Ȑ22ȑҌ ̆ ԇҺ ῏ ⱬ Ԋ ᵬ₮ ⱴ ῤ

                                                        
Ȑ16ȑ ȇ Ὲ Ȉ 5 1 1 ľ̔ ԋ ӊ Ԋֲᶭ ῒ ӊ ҹ ⱬ ̆

ᶭ Ԋֲᵬҹ ‰ ӊ ̆ ᵥץ ҹ‰ ̆ᶭ ‗ ȂĿ 

Ȑ17ȑ ȇ̔ȅ ῏ԍ ֟ Ὲ ӈȈ̆ ₮ 2019 ̆ 54 Ȃ 

Ȑ18ȑ ᴪ ԋ ᵬ ȇ̔ ‗ ԊԈ ̔ Ԋ / Ả ֟ ӥ Ȉ̆ U.N. 

Doc. A/CN.9/WG.II/WP.187̆ 28 Ȃ 

Ȑ19ȑ ȇ ⱴ Ὲ Ȉ 1 Ȃ 

Ȑ20ȑ Jean − Christophe Boulet, The Singapore Convention and the Metamorphosis of Contractual Litigation, 20 Cardozo Journal of Conflict 

Resolution 1209, 1211 (2019). 

Ȑ21ȑ Hector Flores Sentíes, Grounds to Refuse the Enforcement of Settlement Agreements under the Singapore Convention on Mediation: 

Purpose, Scope, and Their Importance for the Success of the Convention, 20 Cardozo Journal of Conflict Resolution 1235, 1246 (2019). 

Ȑ22ȑ U.N. Doc. A/CN.9/929̆ 94 Ȃ 
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ⱬ̆ ғҺ ῏ ⱬ Ҍ ₮ Ȃ
Ȑ23ȑ ᵬ

ľ Ŀѿ ΐᵣ ӈ̆ᵖ Ṣץ ȇ Ὲ Ȉ ῏ ̆ ľ Ŀ

̆ᵖ ᴂ ⱬ ’Ȃ
Ȑ24ȑ 

Ԋ ȇ̆ ⱴ Ὲ Ȉ ѿ ҉Ṣ ԅȇ Ὲ Ȉ ῏

Ȃ ȇ Ὲ Ȉ ̆ Ԋֲ ‰ ‰ ̆ᶭ ᴂ

̆ᴂ ̆ Ӈ Ҍԇץ ῏ᴂ ‗Ȃ
Ȑ25ȑ ԍȇ Ὲ Ȉ

ᶭץ ᴂ ∞ Ạ ȇ̆ ⱴ Ὲ Ȉ↕ ԅ ̆

Ӟ ҹ ̆ ῒ ץ Ȃ ȇ Ὲ Ȉ

ῒ̆֞ ῏ Ȃ
Ȑ26ȑ ԍ ᴂ ѿ

ҹ ̆ ῒ ȇ Ὲ Ȉѿ ԅ ∞ ‰ ̆ ȇ ⱴ Ὲ Ȉ

₮ԍ Ԋ ̆ ԅ ᴂ Ȃ 

2.  Ҍΐ ⱬ Ҍ  

ᶭ ȇ ⱴ Ὲ Ȉ ̆ ľҌΐ ⱬ Ҍ Ŀ̆ ↕

ץ Ȃᵖ ̆ Ҍΐ ⱬ ̆

ץ ⌠ ̆ Ҍѿ Ҍ Ԉ ‗ Ȃ
Ȑ27ȑ 

ԍ ΐ ⱬ ȇ ⱴ Ὲ Ȉ ╠ ̆ Ԋ

Ԉ Ȃ
Ȑ28ȑ ѿҩ ԅ ̆

Ὲ ῏╠ ᴆ
Ȑ29ȑ̆ ѿҩ ḱ ȁ ̆ ‗Ԉ ̆ Ӈ

Ҍᴪ ῒԇץ Ȃ ӈ ץ ῒז ̆↕

Ὲ ΐ ⱬ ̆ Ὲ Ҭ Ȃ
Ȑ30ȑ ̆ ԍ

Ԋֲ ̆ ҌἝ∞‗ΐ ∞ⱬ̆ ꜚ Ȃ ҹԅ Ḡ

ΐ ⱬ ̆ ᾧ Ԋֲ ֜ ̆ ѿ Ԋֲ

ҹ Ҍ Ԉ ‗Ⱳ ’̆Ὲ Ԋ Ḡ ׅ Ȃ

῀ Ὲ ֓ ̆ᵖ ԍῒ ҹ Ԋ ⱴ ӈⱵ̆Ӟ Ḡ

                                                        
Ȑ23ȑ ᴪ ԋ ᵬ ȇ̔ ‗ ԊԈ Ԋ ̔ ѿ ῏ԍ ֟ Ԋ

ӥ ӥ Ȉ̆ U.N. Doc. A/CN.9/WG.II/WP.202̆ 43 Ȃ 

Ȑ24ȑ Stefan Kröll, The “Incapable of Being Performed” Exception in Article II (3) of the New York Convention, in Enforcement of 

Arbitration Agreements and International Arbitral Awards, the New York Convention in Practice, 2008, p.328. 

Ȑ25ȑȇ Ὲ Ȉ 5 1 1 Ȃ 

Ȑ26ȑȇ Ὲ Ȉ 9 1 Ȃ 

Ȑ27ȑ U.N. Doc. A/CN.9/929̆ 84 Ȃ 

Ȑ28ȑ U.N. Doc. A/CN.9/929, 87 Ȃ 

Ȑ29ȑ ȇ ⱴ Ὲ Ȉ 1ȁ4 Ȃ 

Ȑ30ȑ Hector Flores Sentíes, Grounds to Refuse the Enforcement of Settlement Agreements under the Singapore Convention on Mediation: 

Purpose, Scope, and Their Importance for the Success of the Convention , 20 Cardozo Journal of Conflict Resolution 1235, 1247 (2019). 
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ԅᵣ ̆ ῒ ῀Ὲ Ȃ ԍ Ԋֲ
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ץ ȁḠ ῏ Ȃ ῤ ץ Ҍ

̆ ֽ ῒ № ӰҌ ץ̆ ԍ Ҍ ԇᵥ ץ

Ȃ ῤ № ץ ̆ ׅ ̆ ᴪ

ῈḤⱬȂ
Ȑ39ȑ ̆ ѿ ֽֽ ҹԅ ῏ ῏ Ҍ

ᶫᵥ ᵬ₮‗ Ȃ
Ȑ40ȑ 

ҍȇ ⱴ Ὲ ȈҌ ȇ̆ Ὲ Ȉ ȇ Ὲ Ȉ ῏ ̆ Һ

ԍᴂ ‗ ∞‗ҍ ᵬ₮ҺᵣҌ Ȃ ΐ Ғҙ ᴂ

ץ ῀׃ ∞ ’Ҋ̆ ∞ῤ ₮ ῒҤ Ҍ ’Ȃץ ∞‗ҹᶛ̆

ῒ Ԋ Ҍ ̆ ̆ Ԋֲׅ ̆ ȇץ Ὲ

Ȉ ’ Ȃ ԍ ∞‗ ᴂ ‗Ҭ ӈⱵ №

̆ ȇ Ὲ Ȉ ȇ Ὲ Ȉ ̆ᵖ ῒᶭ

№ Ȃ 

4.  ‰ԇ ԍ  

ľ ԍ Ŀ ѿ Ԋ Һ ץ Ԋֲ ҹ ̆

Ҍ Ԋֲ ᴋᵥԈ ‗ Ҭ ᴆȂ
Ȑ41ȑ ̆ Ԋ

ֲ ҹῒ ≠ └̆ Ӈ ҩ └ ⱬ Ȃ ̆ Ҭ
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Ȑ44ȑ ῒ̆֞ Ԋֲ ↕ ӊ҉̆ ᵈȂҌ

ԍȇ ⱴ Ὲ Ȉ ԍ ‰ԇ № ȇ̆ Ὲ Ȉ↕

№Ȃ 

ͼ Ά Ặ  

ᴋ ȇ ⱴ Ὲ Ȉ ≢ԍῒזңҩῈ №̆ ԍ ῀ ҈ֲ

ᴋ Ԉ Ȃ ᾢ̆ ῀ ᴋ̆ῒ ҹ Ԋ ץ

ῒז Ԋ Ȃ
Ȑ45ȑῒ ̆ ԍ ̆ Ԋֲ ҹ Ҍ ҹ

ץ ₮̆ ԍҬ ∞ ⱬ ᴂ Ҍ̆ ԇ Ԋֲ Ḡ ̆

ӞҌ ᶏ Ҍ ҹ ֟ Ȃ ̆ ⱴ ѿ ῏ ⱴ̆

Ԋֲ ᴪ ᶏ ҍ̆Ὲ
Ȑ46ȑ̆ Ԋֲ ≠

ᴋȂ
Ȑ47ȑ ̆ ῏ԍ ҹ ῏ ῤ

‰↕̆ ԍῈ ᾛ ̆

῏ ̆ ᴪ ⱴ Ȃ 

ȇ ⱴ Ὲ Ȉ ԅȇ Ԋ ֟ Ȉ̂ Ҋ

ȇ Ȉ̃ ῏ ̆ ↕ Ҍ ӊ

ѿȂᵖ ̆ Ԋ Ḡ Ὲ ̆ Ԋֲ

ῒῈ ֟ Ȃ
Ȑ48ȑ ̆ ԍ ֟ ԍ

̆ Ҭ ⌠ ᵬ ̆ Ḡ ѿ Ԋ

Ȃᵖ ҍᴂ Ҍ ̆ ↕ ̆

ғ ῀ ѿ ᴪ └ ץ Ȃ
Ȑ49ȑ Ὲ ң

Ҭᵬ₮ԅ ̆ ԍ Ҍ ҹ
Ȑ50ȑ̆ ғ ̔̂ 1̃ Ҍ ҹ ̂̕ 2̃

ᶭ ‰ ∞ ̂̕ 3̃ ѿ Ҍ ҹ ῒ

ҽ ᴋȂ
Ȑ51ȑ ῏ ∞ ‰ Ҍ̆ Һ

Ȃ ᵬ ῀ľ ֲĿ̂ reasonable partỹ ̆ᵖ ῒ ҹ ∞

                                                        
Ȑ44ȑ ȇ Ὲ Ȉ 1 1 Ȃ 

Ȑ45ȑ ȇ ⱴ Ὲ Ȉ 5 1 2 1 Ȃ 

Ȑ46ȑ U.N. Doc. A/CN.9/896̆ 106 ̕U.N.Doc. A/CN.9/901̆ 50 Ȃ 

Ȑ47ȑ Sarah R. Cole, Craig A. McEwen, et al: Mediation: Law, Policy & Practice § 17:15(2020). 

Ȑ48ȑ U.N. Doc. A/CN.9/896̆ 104 Ȃ 

Ȑ49ȑ U.N. Doc. A/CN.9/896̆ 192 − 194 Ȃ 

Ȑ50ȑ Edna Sussman,The Singapore Convention: Promoting the Enforcement and Recognition of International Mediated Settlement Agreements, 

ICC Dispute Resolution Bulletin, 2018, p.49. 

Ȑ51ȑ Michel Kallipetis, Singapore Convention Defences Based on Mediator’s Misconduct: Articles 5.1(e) & (f), 20 Cardozo Journal of 

Conflict Resolution 1197, 1200 (2019). 
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Ṝ̆ ‰Ȃ
Ȑ52ȑ ‰Ӟ ҹԅ ⁞ ֟ ȂҊ

ң №≢῏ ҹ Ҍ ̆╠ ԍ ‰↕ ҹ̆ ↕

Ҍԇ ҹ
Ȑ53ȑ̆Ҍ ԋ ӊ Ҍ Ȃ 

1.  Ҥ ԍ ‰↕ 

ֲ Ҥ ῒ ‰↕̆ғ ↕ ԊֲҌᴪ

̆↕ ῏ Ȃȇ ⱴ Ὲ Ȉ

⌠ᵥ ҹ‰↕ ̆ ᴪ֞ ӎ ѿ ҹ‰↕̆ ғ ῤ ѿ ̆

Ҍ ῏ ȂUNCITRAL 2017 2 ҽ ԋ ᵬ Έ Έ ᴪ ҉‗

ȇ ⱴ Ὲ Ȉ ῏ ׆̆ ҹ ᶫ

Ҭ Ȃ ң ӥ ȇ̔ Ԋ Ȉ̂ 2018 ҹȇ Ԋ

֟ Ȉ̃ ꜛ ῤ ף ̆ ȇ ⱴ Ὲ Ȉ

ΐ Ḡ ̆ᵖ ᶫ Ȃȇ Ȉ Ḡ ӈⱵ̆

ץ Ҭ ῤ ץ Ҍ

Ҍ ̆ ҹ ᶫ῏ԍ ֟ ѿ ‰Ȃ
Ȑ54ȑ 

Ҍ ̆ ╠ ҹ ⱬ ̆p ῏Ҍ Ԋ ‰̂ post hoc 

basis̃ᵬ₮‗ Ȃ ғ̆ ҹ Ҥ ҹ̆ Ҍ ֽ ṿ ҹ

Ȃ
Ȑ55ȑ 

2.   

Ԋֲ Ὲ ֟ ̆ ғ

ԇ ѿ Ԋֲ Ҍ ̆ ԇ ↕ Ԋֲ Ҍᴪ

̆ ץ ‰ԇ Ȃ ῀ѿҩ ᵌԍ ҹ ↕ ∞ ‰̆

ԅѿҩ ғ ∞ ‰̆ ҹ̆ғ ҹ Ὲ

֟ Ȃ ̆ ԇ Ԋֲ֟ ̆ ԇ ↕

Ԋֲ Ҍᴪ Ȃ ̆ץ ѿ ’̆↕ ᶏ

ӞҌ ѿ ̆ ҹ Ҍԇ ҹ Ԋֲ֟ Ҍ

Ȃ
Ȑ56ȑ 

                                                        
Ȑ52ȑ Timothy Schnabel, The Singapore Convention on Mediation: A Framework for the Cross − border Recognition and Enforcement of 

Mediated Settlements, 19 Pepperdine Dispute Resolution Law Journal 1, 51 − 52 (2019). 
Ȑ53ȑ U.N. Doc. A/CN.9/901̆ 73 Ȃ 
Ȑ54ȑ̵ ̷ ¥ӓ ¥ ȁ↔ ȇ̔ ᴪ Ԋ Ҭ ⇔ Ȉ̆ ȇ Ԋᴂ ҍ Ȉ2020

1 ̆ 19 Ȃ 
Ȑ55ȑ Timothy Schnabel, The Singapore Convention on Mediation: A Framework for the Cross − border Recognition and Enforcement of 

Mediated Settlements, 19 Pepperdine Dispute Resolution Law Journal 1, 51 (2019). 
Ȑ56ȑ Timothy Schnabel, The Singapore Convention on Mediation: A Framework for the Cross − border Recognition and Enforcement of 

Mediated Settlements, 19 Pepperdine Dispute Resolution Law Journal 1, 53 (2019). 
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Ҋ ľ Ŀ̂ material̃ѿ ҹԅ Ḡ Ҥ

ľ̆ Ŀ̂ justifiablẽѿ ԅ ‰ ľ̆ Ŀѿ Ḡ Ԋֲ

ԍ ’Ҋ ѿ Ȃ
Ȑ57ȑ Ҍץ ѿ

Ҍֽ ҉ ’̆ ғ ҹҍῒ ΐ ῏

ҽ ᴋȂ
Ȑ58ȑҌ ̆ ԍ Ḡ ץ̆ Ḡ ӈⱵӊ

̆ Ҭᴪ ץ Ȃ Ԋֲҹԅ Ḡ ̆ Ḡ

ѿҩ Ȃ
Ȑ59ȑ ̆ Ҭ ֽΐ ӈȂ

Ȑ60ȑ 
 

̆ΐ ⱬ └ ᵌӍ ԅ ԍᴰ ᴂ ᴨ̆ל

ῒᵣ Ԋֲ ȁ ץ Ḡ Ȃ ֓ ⱬ

ῤ ̆ Һ Ԋֲ └ ̆ └ Ḥᴋץ ⱬ Ḡ

ҍ Ȃȇ Ԋᴂ Ȉ ∆ Ԋ ⱬ ᵬ₮ ̆ᵖ ԍ

ҍ № ̆ ȇ Ԋᴂ Ȉᵬҹľ ĿҌ ֟ ӈ

Ⱶ̆ ῒץ ҌᶃȂ2018 ȇ Ȉ ⱴԅ ῏ԍ └ΐᵣ

̆ └ Ҭ Ȃ
Ȑ61ȑ ̆ ֓ ᴆ ֟

ⱬ̆ ȇ ⱴ Ὲ Ȉ ⱬ ԅ Ȃ 

ҹ ᵬҹѿ Ԋ ȇ ⱴ Ὲ Ȉ ≢ԍῒזңҩῈ

Ҍ ӊ ̆ Ӟ ҈ҩῈ Ҍ Ȃ ≢ԍ῏ ҹȇ̆ Ὲ Ȉ

ȇ Ὲ Ȉ↕ץᴂ ‗ ∞‗ᵬ₮ ҹ℗῀ ̆Һ ԍᴂ

ȁ ₮ ץ ӥ Ԋ Ȃ ȇ ⱴ Ὲ Ȉ

῀ԅ ᴋ ῏ῤ ̆ᵖׅ ԍ Ԋֲ ҹ̆ ҹ ᵬ₮

Ԋֲ ̆ ң ̆ Ӟᵣ ῏

Ԋ Һ ҉Ȃ ѿ ≢Ӟᵣ ₮ ҍᴂ Ҥ

Ҍ ̆ ⱴᵣ ₮ Һ Ȃ 

二、依职权的抗辩事由 

ȇ ⱴ Ὲ Ȉ ԋ Ԋ ᶭ ̆ Һ ⌠

                                                        
Ȑ57ȑ U.N. Doc. A/CN.9/901̆ 79 Ȃ 
Ȑ58ȑ Michel Kallipetis, Singapore Convention Defences Based on Mediator’s Misconduct: Articles 5.1(e) & (f ), 20 Cardozo Journal of 

Conflict Resolution 1197, 1201(2019). 
Ȑ59ȑ U.N. Doc. A/CN.9/901̆ 48 Ȃ 
Ȑ60ȑ James R. Coben, Evaluating the Singapore Convention through a U.S. − Centric Litigation Lens: Lessons Learned from Nearly Two 

Decades of Mediation Disputes in American Federal and State Courts, 20 Cardozo Journal of Conflict Resolution 1063, 1098 (2019). 
Ȑ61ȑ 
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῏ Ὲ῍≠ ̆ Һꜚ ̆Ӟ Ḇ ⱴ῀

Ὲ Ȃ ԍ └ ҉ ̆ ҍȇ ⱴ Ὲ Ȉ └ ѿ ׆

Ὲ ѿ Ȃ
Ȑ62ȑ ȇ ⱴ Ὲ Ȉ ̆ ᶭץ Ԋ

Ὲ῍ ץ Ԉ Ԋ ңҩ Ȃ 

ͫ ắẴ  

ȇ ⱴ Ὲ ȈҬ Ὲ῍ ᵣ ңҩ Ȃ ԍ ΐ ̆

Ԋֲ ᴪץ Ὲ῍ ҹ ̆ ץ ѿ Ԋ

ѿ Ȃ
Ȑ63ȑȇ ⱴ Ὲ ȈҬ῏ԍῈ῍ ҍȇ Ὲ Ȉ

Ȑ64ȑ

ץ ȇ Ԋᴂ Ȉ
Ȑ65ȑ ῏ ῤ ѿ Ȃ ԍľ ĿῈ῍ ľ

Ŀ̂ manifestlỹӊ ̆ Ṣꜛԍⱴ῀ľ ῃ ≠ Ŀץ Ὲ῍

╠ ῀ľ Ŀ̂ international̃ ̆ Ȃ
Ȑ66ȑ Ҭ ľ̆Ὲ῍ Ŀ ѿ Ԋ

∞ᶛ ₮ԅ ѿ ӈ
Ȑ67ȑ̆ Ẓ ѿ ᴪ Һ

῏ ̆Ӟᴪ Ὲ Ȃ
Ȑ68ȑ ̆ Ὲ ԅҍȇ Ὲ Ȉ

ѿ ̆ Ὲ῍ ΐ ̆ ῤ Ὲ῍ Ȃ
Ȑ69ȑ

῏ ∞‗ ȇ ᵣ Ȉ Ὲ῍ ѿ Ԋ Ҭ̆ ľ͂

Ŀ ѿ ᴆ
Ȑ70ȑ̕ ̆ ’ ̆ Ҭ Ὲ

῍ №Ҥ ľ̆ Ŀ ѿ ᴆ Ҍᴪ Ȃ 

ȇ ⱴ Ὲ Ȉ ȇ Ὲ Ȉ̆ ľῈ῍ Ŀ ̆

ֽ ’Ҋ ץ ̆ ‗ ᴪ

Ὲ
Ȑ71ȑ̆ ‗ Ὲ῍ ҙ ↕ Ҥ ӈ Ȃ

Ȑ72ȑᵖ

ԍᴂ ᵣ Ԋֲ Ὲ῍≠ ’̆ ȇ ⱴ Ὲ Ȉ

’ ȇ Ὲ Ȉ Ҥ Ȃ 

                                                        
Ȑ62ȑ Christina G. Hioureas, The Singapore Convention on International Settlement Agreements Resulting from Mediation: A New Way 

Forward?, 215 Berkeley Journal of International Law 37, 220 (2019). 
Ȑ63ȑ U.N. Doc. A/CN.9/867̆ 156 Ȃ 
Ȑ64ȑ ȇ Ὲ Ȉ 5 2 2 Ȃ 
Ȑ65ȑ ȇ Ԋᴂ Ȉ 34 2 2 2 Ȃ 
Ȑ66ȑ U.N. Doc. A/CN.9/929̆ 100 ̕U.N. Doc. A/CN.9/867̆ 157 Ȃ 
Ȑ67ȑ Hector Flores Sentíes, Grounds to Refuse the Enforcement of Settlement Agreements under the Singapore Convention on Mediation: 

Purpose, Scope, and Their Importance for the Success of the Convention ,20 Cardozo Journal of Conflict Resolution 1235, 1250 (2019). 
Ȑ68ȑ U.N. Doc. A/CN.9/929̆ 100 Ȃ 
Ȑ69ȑ Gary B. Born, International Commercial Arbitration, Volume II (2009), Wolters Kluwer, p.2833. 
Ȑ70ȑ Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the 

recognition and enforcement of judgments in civil and commercial matters, article 45.1(a).  
Ȑ71ȑ Parsons & Whittemore Overseas Co., 508 F.2d at 973 − 974. 
Ȑ72ȑ Judgement of 12 July 1990, 1990 NJW 3210,3211(German Bundesgerichtshof). Quoted from Gary B. Born, International Commercial 

Arbitration : Volume II, Wolters Kluwer, 2009, p.2844. 
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ҍȇ ⱴ Ὲ Ȉѿ ȇ̆ Ὲ ȈӞ ῀ԅ ῏ľῈ῍ Ŀ Ȃѿ

̆ Ὲ῍ ̆↕ ⱬҌԇ Ȃ
Ȑ73ȑ ѿ ̆

῏∞‗ҍ Ὲ῍ Ҍѿ ̆↕ ҍ Ҍԇ

῏∞‗ȂҌ ȇ̆ Ὲ Ȉ ̆Ὲ῍ ľ ∞‗ ΐᵣ

Ҍ Ὲ ↕ ĿȂ
Ȑ74ȑҌ ̆ Ὲ῍ ҍ Ὲ

ӊ ↕ ῏ ̆ ױ ̆ Ҍ ╠ └̆Ӟ ̆Ҍ Ὲ

῍ ֽֽ Ὲ῍ Ȃ
Ȑ75ȑ῏ԍȇ Ὲ ȈҬ ľ ĿҌ

ѿ ӊ ̆ ԍ Ὲ ᵣ Ҭ ᶏ ̆ − Ȃ
Ȑ76ȑ ̆

҉ Ὲ ̆ ȇ ⱴ Ὲ Ȉ
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三、《新加坡调解公约》在我国的执行与审查 

ͫ ẶЊ ᾍ  

ᴰ
Ȑ79ȑ Ҭ̆ ᵬҹ ѿ ȇ ⱴ Ὲ Ȉ ѿԊ

Ӟᵣ ₮Ҭ Ȃ Ὲ ԊԈ ‗ ̆Ҭ

ҍ Ὲ ∞ ̆ Ҭ Ὲ ↕ Ὲ └ ҹҬ

̆ Ҭ Ȃ ֓ ̆Ҭ ᴆҬ ľ Ŀҍľ

ᾝ ‗Ŀ Ȃ
Ȑ80ȑ ̆Ҭ῍Ҭ ⱲῈ ȁ Ⱶ ⱲῈ 2018 6 27 ȇ῏

ԍ ľѿ ѿ Ŀ ԊԈ ‗ └ ȈҬ ԅ ‗ ԊԈ Ҭ

ᵬ ̆ᵖ Ӟ ₮ ׅ └ ⱬȂ
Ȑ81ȑ

2018 7 1
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῏ῤ ̆ᵖ ԍ ↕ Ȃ
Ȑ84ȑ ᶏ ‰ȇ ⱴ Ὲ Ȉ

ᵥ ҹ Ȃ 

̆Ҭ ӄ ̆ ԅ ‗Ҭ ᵬ ȂҌ ̆

Ҭ ׅ ₮ ȁ ̆ғ Ԋ ҹ ⱬ

Ḡ ̆ ᵥ Ḡȇ ⱴ Ὲ Ȉ Ҭ ҹҬ ‰ Ὲ ╠ Ȃ ̆

Ԋ ѿ └ ̆ ῏ ̆ ‰ȁ

ȇ ⱴ Ὲ ȈҬ Ȃ 

Ј ɦ   ắ ɧ Ψ  

ȇ ⱴ Ὲ Ȉ ∞Ҭ ҍ ̆ғ ԅ Ὲ ̆ Ὲ

‰ Ὲ ԊԈ ‗Ҭ ᵬ Ȃȇ ⱴ Ὲ Ȉ ᴇṿ ԍῒ

ⱬӊ ԇ Ḡ ̆ ῤ ῏ Ȃ Ҭ

̆ᴰ ҉ ̆ ֽֽΐ ⱬ̆ Ὲ └ ⱬӊ ԇ׆

҉ ԅҬ └ ̆Ὲ Ҋ └ ΐ Ȃ ׆̆ ᵣ҉ ̆ Ӟ

ῤ Ȃל Ԋ └ ’Ҋ̆Ҭ ᵥ ȇ ⱴ

Ὲ ȈҊ ‗ԍ Ὲ Ҭ └ Ȃ

‰ȇ ⱴ Ὲ Ȉ̆ Ԋֲ ץ ȇ ⱴ Ὲ Ȉ

Ԋ Ȃ
Ȑ85ȑ ҍ ῤ Ԋ ֽΐ ⱬ ̆ Ԋ

ⱬ ҉ ľ Ŀ ᴨלȂ
Ȑ86ȑ 

ȇ ⱴ Ὲ ȈҬҌԇ Ԋ ̆ῒҍ └

Ӟ Ȃ ̆ ԅҌ ̆ └ ̕

≠ ȁ ᴪῈ῍≠ ȁֲז ̕ Ὲ Ḛ ̕ ↕ ̕ῤ Ҍ

ץ ῒזҌ Ȃ
Ȑ87ȑғҌ ׆ ҉ ̆ Ҍ

Ҍ ԍȇ ⱴ Ὲ Ȉ Ҍ Ԋ ̆ ғ׆ ῤ ҉ ȇ̆ ⱴ

Ὲ Ȉ Ԋ ҹ ȁΐᵣ̆ғ ҹ ̆ ῒ ῏

Ԋ ӊ Ȃ ȇ ⱴ Ὲ Ȉ ῏ Ԋ ҉

ҍҬ Ҍ ‖ ̆ᵖ Ὲ ѿ ̆ Ҍ ԍ Һ

ԍ ѿ Ȃ 
ȇ ⱴ Ὲ Ȉ ̆ ῒ ῒ Ԋ ̆ Ὲ ̆ ֲ

                                                        
Ȑ84ȑ ȇ̔ ̔ № ҍ└ Ȉ̆ ȇ ℮Ȉ2020 8 ̆ 100 Ȃ 

Ȑ85ȑ ȇ Ԋ Ȉ 260 Ȃ 

Ȑ86ȑ ȁ ȇ̔ Ԋ ⱬ ĺĺץȅ ⱴ Ὲ Ȇ ҹ Ȉ̆ ȇ ̂ ᴪ

Ȉ̃2021 1 ̆ 28 Ȃ 

Ȑ87ȑȇ ֲ ῏ԍ ȅҬ ֲ ῍ Ԋ Ȇ Ȉ̂ Ȑ2020ȑ20 ̃̆ 360 Ȃ 
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ץ ⱴץ ̆ Ȃ ѿ ̆ ᴪ₮ ῤ

└̆ᵖ Ӟ ≠ԍ ῤ Ԋ Ҭ └ ҍ ̆ ȇ ⱴ Ὲ Ȉ

└ ᶫԅ ȁḆ Ԋ ꜚⱬ Ṣ Ȃ 

ҹԅ ᵬ ̆ ῒ ⌠ȇ ⱴ Ὲ Ȉᵬҹѿ Ὲ ̆

Ҍ ̆ ֓ ᴪΐ ѿ ̆ ľҌ

Ŀ ҉ ѿ Ҍ Ȃ ̆ Ҭ ‰ȇ ⱴ Ὲ Ȉ↕

ḱ ȇ Ԋ Ȉ Ғ ῏ Ὲ ↓  8 ԇץ

̆ ῏ Ԋ ̆ Ԋ ≢

ץ ‰ ԇץ Ȃ
Ȑ88ȑ 

̆ └ Ԋֲ ֟ ӊ╠ ῍

Ȃᵖ Ҭ̆ѿ ̆ └ ̕ ѿ ̆

Ȃ
Ȑ89ȑ ׆ Ḃ Ԋֲ

ȇ̆ ⱴ Ὲ Ȉ ֽ Ԋֲ └

ץ ҹҺ ╠ ҹ Ȃ
Ȑ90ȑ ̆ ԍ

‰ȇ ⱴ Ὲ Ȉ ҍ └ ῏ Ӟ Ȃ 

҉ ȇ̆ ⱴ Ὲ Ȉ Ԋֲ ľ ԍ ҹ ⱬ ’Ŀ̆

↕ ץ ԇץ Ȃ
Ȑ91ȑ Ҭ ԍ Ԋֲ ΐ ҹ ⱬ

≠ӈⱵ ̆ ֽ ῒ ҹѿ └ׅ Ȃ 

ȇ̆ ⱴ Ὲ Ȉ ≢ ᴋ ԅ ̆ ῒ ľҤ ԍ

‰↕Ŀᵬҹ ӊѿȂ
Ȑ92ȑ ╠ ҉ ‰↕̆ᵖ

ȇ ᶛȈԍ 2013 Ȑ93ȑ̆ Ӟ 1994

ᴂ ᴪ ᴪ ȇ ҹ Ȉ
Ȑ94ȑȂ ╠ №

└ ԅ ↕̆ᵖῒ ѿ ȁ ׅ
Ȑ95ȑ̆

ᴋ ȁ ҙ ȁ ҹ‰↕ Ҭׅ ̆ ל

                                                        
Ȑ88ȑ ḍ ̔
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Ȃ 

ΐᵣ ̆ ԍȇ ⱴ Ὲ Ȉ 5 ȇ Ὲ Ȉ

̆ Ӟ ⱴ῀ ȇ Ὲ Ȉ ̆ ᴂ

‗ ԅ ҹү ̆ ȇ ⱴ Ὲ Ȉ Ṝ ץ

Ṣ ӟȂ
Ȑ96ȑᵖ ̆Ҍ ԍȇ Ὲ Ȉ 5 ȇ̆ ⱴ Ὲ Ȉ

ԇԅҺ ῏ Ȃ╠ ῏ ᴂ ‗ Ҭ Ԋ ̆ Һ ῏

Һ ̕ᵖ Һ ῏ ץ ῏

ҹȂ
Ȑ97ȑ ̆ҹԅḂ≠ ҍ ȇ̆ ⱴ Ὲ Ȉ ԇ ῃ

̆ᵖ ԋ ≢ׅṿ ≢ Ȃ 

四、结语 

ȇ ⱴ Ὲ Ȉ ԊԈ ‗ ҉ ̆ ľ ⱬĿ

ԇ ԅ ԍῒזԈ ‗ └ ᴨ̆ל Ӟ ̆ Ὲ

Ҭ Ԋ ӊḠ Ȃ׆ ‗ └

ȇ̆ ⱴ Ὲ Ȉ Ҭ Ԋ ҍῒז ԊԈ ‗

Ὲ ̆ ȇ Ὲ Ȉ ȇ Ὲ Ȉ̆ ᵌӊ ̆ ῏Ὲ῍

ȁ ‗ Ԋֲ ⱬ ̆ ᵣ ԅ ԊԈ ‗ └ Ҭ ῍ Ȃ

̆ ῍ ῍ ӊᵩ̆ ԍ Ԋ ̆ Ԋ ⱬӊḠ ҹ

ҹῒҬ Һ Ԋ ̆ ᵣ ȁ

Ȃ 

ԊԈ ‗ ̆ ľѿ ѿ ĿṤ Ҋ̆ Ԋ

ṝ ᴪ ҹ ₮̆ ȇ ⱴ Ὲ Ȉ ל Ȃ ԍ ̆ Ὲ

ᵥ ̆ ῒ Ὲ ⱬӊ ҍ Ԋ ӊ ҹ Ԋ Ȃ

ȇ Ὲ Ȉ ̆֞ ⱴ῀ԅȇ Ὲ Ȉ̆ №Ҍ Ὲ Ԋ Ȃ

ѿ ̆ ‰ ȇ ⱴ Ὲ Ȉ̆ ῏ └ ᵣ ԇ ’Ҋ̆

Ὲ └ ̆ ֲ ץ Ὲ Ҋ

└ Ȃ ѿ ̆ᴪ₮ ῤ └̆ᵖ

Ӟ ≠ԍ ῤ Ԋ Ҭ └ ҍ ̆ Ԋ ֞ Ὲ

Ȃ ѿ ׆̆ ̆ └ Ҭ

                                                        
Ȑ96ȑ ḍ ȇ̔ ֟ Ԋ ҍ ĺĺῚ ȅ ⱴ Ὲ ȆҍҬ ᵣ Ȉ̆ ȇ

Ⱶ Ȉ2021 1 ̆ 59 Ȃ 

Ȑ97ȑ ȁ ȇ̔ȅ ⱴ Ὲ ȆҊ Ҭ ∆ Ȉ̆ ḤῈᴧ ľ Ŀ2020 9 10 ̆

https://mp.weixin.qq.com/s/bq3JdQS0DnqqVkEHOrg − WQȂ 
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ᴪ ̆ ῒ ҹ ῐ ‗ ̆ ҹ

└ ̆Ӟ └ Ȃ 

 

Study on the Relief and Review Mechanism of the  
Singapore Convention on Mediation 

ZHANG Wenliang LI Yufang 
 

Abstract Singapore Convention on Mediation is an important step in the history of 

international commercial dispute settlement system which seeks to solve the shortcomings in the 

current international commercial dispute settlement mechanism and reflects the efforts and 

achievements of the international community in exploring a new international commercial dispute 

settlement mechanism. Singapore Convention on Mediation enhances the attractiveness of 

international commercial mediation by awarding international commercial mediation agreements 

international enforceability but the realization of its core value depends on the realization of the 

enforceability of international mediation agreements in the contracting parties granted by it. How 

to effectively guarantee the balance between the enforceability of the international mediation 

agreement and the reasonable review of the contracting states is of vital importance. Singapore 

Convention on Mediation sets out the defenses that can be employed by the contracting parties of 

international mediation agreements. These defenses have many commonalities or similarities with 

the defenses in other major international commercial dispute resolution treaties. This provides 

useful guidance for the Convention and also poses challenges in terms of ensuring the effectiveness 

of international commercial mediation as a special dispute resolution mechanism. There are major 

differences between China’s current mediation system and Singapore Convention on Mediation. 

The convention provides an opportunity and motivation for an international commercial mediation 

system in which China’s structure is in line with international standards. In the short term, it may 

be viable for China to accept Singapore Convention on Mediation and a separate implementation 

mechanism for the application thereof is necessary. 

Keywords Singapore Convention on Mediation Enforceability Defenses 
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