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�Ò7�Ó ECJ, Judgment of 7 July 2011, C-310/10 - Agafiţei and others, Rec. 2011, p. I-5989, ECLI:EU:C:2011:467, para. 39; Judgment of 10 

December 2009, C-323/08 – Rodríguez Mayor and others, Rec. 2009, p. I-11621, ECLI:EU:C:2009:770, para. 27. 

�Ò8�Ó See on this idea e.g. the contributions in Meessen/Bungenberg/Puttler (eds.), Economic Law as an Economic Good, Its Rule Function 

and Its Tool Function in the Competition of Systems, 2009. 

�Ò9�Ó See Art. 3(3)(1) TEU in conjunction with Protocol No (27) to the Treaties. 

�Ò10�Ó  CPI, Dusseldorf Court Asks ECJ To Review Facebook Data Case, CPI (24 March 2021), https://www.competitionpolicy 

international.com/dusseldorf-court-asks-ecj-to-review-facebook-data-case/. 
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�Ò11�Ó FCO, Order of 06-Feb-2019, B6-22/16 – Facebook, paras. 522 ff. 

�Ò12�Ó Higher Regional Court of Düsseldorf, Order of 26-Aug-2019, Kart 1/19 (V), paras. 27, 28 ff. 

�Ò13�Ó Federal Court of Justice, Order of 23-Jun-2020, KVR 69/19 – Facebook, para. 58. 

�Ò14�Ó See Federal Court of Justice, Order of 23-Jun-2020, KVR 69/19 – Facebook, para. 64. 

�Ò15�Ó See, e.g., General Court of the EU (GC), Judgment of 17-Sept-2007, T-201/04 – Microsoft, Slg. 2007, II-3601, ECLI:EU:T:2007:289. 

�Ò16�Ó European Court of Justice (ECJ), Judgment of 14-Feb-1978, 27/76 – United Brands, Rec. 1978, p. 207, ECLI:EU:C:1978:22, paras. 

248 Š 257; Judgment of 11-Dec-2008, C-52/07 – Kanal 5 and TV 4, Rec. 2008, I-9275, ECLI:EU:C:2008:703, para. 28; Monopolies Commission, 

Biennial Report XXIII, Competition 2020, 2020, para. 101. 

�Ò17�Ó Monopolies Commission, Biennial Report XXIII, Competition 2020, 2020, para. 102. 
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�Ò18�Ó Monopolies Commission, Biennial Report XXIII, Competition 2020, 2020, para. 101; in this context, see again Higher Regional Court 

of Düsseldorf, Order of 26-Auf-2019, Kart 1/19 (V) – Facebook, paras. 27, 30 ff. 

�Ò19�Ó ECJ, Judgment of 14-Feb-1978, 27/76 – United Brands, Rec. 1978, p. 207, ECLI:EU:C:1978:22, paras. 248 Š 257; see also Monopolies 

Commission, Biennial Report XXII, Competition 2018, 2018, para. 222. 

�Ò20�Ó See Federal Court of Justice, Judgment of 06-Nov-2013, KZR 58/11 and 61/11 – VBL Gegenwert, para. 65; Order of 06-Nov-1984, 

KVR 13/83 – Favorit, para. 31 (citation after Juris). 

�Ò21�Ó See now: Federal Court of Justice, Order of 23-Jun-2020, KVR 69/19 – Facebook, paras. 75, 98 ff., especially paras. 103 ff. 

�Ò22�Ó Federal Court of Justice, Order of 23-Jun-2020, KVR 69/19 – Facebook, paras. 58, 64. 

�Ò23�Ó Federal Court of Justice, Order of 23-Jun-2020, KVR 69/19 – Facebook, paras. 75, 97 ff. 

�Ò24�Ó Federal Court of Justice, Order of 23-Jun-2020, KVR 69/19 – Facebook, paras. 79, 92 Š 96, 120. 

�Ò25�Ó ECJ, Judgment of 14-Nov-1996, C-333/94 P – Tetra Pak, Rec. 1996, I-5951, ECLI:EU:C:1996:436, paras. 27 Š 29; 
<�g
`�È

Monopolies Commission, Biennial Report XXIII, Competition 2020, 2020, para. 76. 

�Ò26�Ó GC, Judgment of 17-Sep-2007, T-201/04 – Microsoft, Rec. 2007, II-3601, ECLI:EU:T:2007:289, paras. 901, 920 ff., 1339. 

�Ò27�Ó �£�¾F	�0&é , see FCO, Order of 06-Feb-2019, B6-22/16 – Facebook, paras. 165 ff.; G��6�=
<�??ñ : European Commission, Decision 

of 03-Oct-2014, M.7217 – Facebook/WhatsApp, paras. 45 ff.; Jochen Mohr, Konditionenmissbrauch durch soziale Netzwerke: Facebook, WuW 

70 (2020), S.506, 509 f.; Thomas Weck, Fusionskontrolle in der digitalen Welt, NZKart 2015, S.290, 293 ff. 
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�Ò38�Ó ECJ, Judgment of 09-Nov-1983, 322/81 – Michelin, Rec. 1983, 3461, ECLI:EU:C:1983:313, para. 57; confirmed in: ECJ, Judgment of 

27-Mar-2012, C-209/10 – Post Danmark, ECLI:EU:C:2012:172, paras. 23, 40. 

�Ò39�Ó ECJ, Judgment of 17-Feb-2011, C-52/09 – TeliaSonera, Rec. 2011, I-527, ECLI:EU:C:2011:83, para. 81. 

�Ò40�Ó ECJ, Judgment of 27-Mar-2012, C-209/10 – Post Danmark, ECLI:EU:C:2012:172, paras. 21 ff., especially para. 25. 

�Ò41�Ó See Monopolies Commission, Biennial Report XXII, Competition 2018, 2018, para. 678; Policy Brief No. 4, 10th amendment to the 

Competition Act – meeting challenges in digital and regional markets!, January 2020, p. 4 Š 5. 

�Ò42�Ó Monopolies Commission, Policy Brief No. 4, 10th amendment to the Competition Act – meeting challenges in digital and regional markets!, 

January 2020, p. 4 Š 5, with reference to ECJ, Judgment of 27-Mar-2012, C-209/10 – Post Danmark, ECLI:EU:C:2012:172; Judgment of 06-Sep-2017, 

C-413/14 P – Intel, ECLI:EU:C:2017:632, para. 39; Judgment of 19-Apr-2012, C-549/10 P – Tomra, ECLI:EU:C:2012:221, para. 79. 

�Ò43�Ó European Commission, Communication – Guidance on its enforcement priorities in applying Article 82 of the EC Treaty to abusive 

exclusionary conduct by dominant undertakings, OJ C 45, 24-Feb-2009, p. 7. 

�Ò44�Ó ECJ, Judgment of 14-Feb-1978, 27/76 – United Brands, Rec. 1978, p. 207, ECLI:EU:C:1978:22, para. 249; Judgment of 11-Dec-2008, 

C-52/07 – Kanal 5 and TV 4, Rec. 2008, I-9275, ECLI:EU:C:2008:703, para. 27. 

�Ò45�Ó Federal Court of Justice, Order of 04-Mar-2008, KVR 21/07 – Soda Club II; Judgment of 07-Dec-2010, KZR 5/10 – Entega, para. 55. 
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�Ò46�Ó Federal Court of Justice, Judgment of 24-Jan-2017, KZR 47/14 – VBL Gegenwert II, para. 35; equally previously Federal Court of 

Justice, Judgment of 06-Nov-2013 KZR 58/11 and 61/11 – VBL Gegenwert, Rn. 65; FCO, Order of 06-Feb-2019, B6-22/16 – Facebook, para. 874 

with fn. 725 Š 726. 

�Ò47�Ó Federal Court of Justice, Order of 23-Jun-2020, KVR 69/19 – Facebook, headnote 1; paras. 72 ff. 
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�Ò49�Ó Federal Court of Justice, Order of 23-Jun-2020, KVR 69/19 – Facebook, para. 84; see also the following paras. 85 Š 91. 

�Ò50�Ó FCO
X�¦�ã�Ê�]�)
��Ì�£3+F�>|�¶�¸K¯,´AØAê ; FCO, Order of 06-Feb-2019, B6-22/16 – Facebook, paras. 871 ff. �v�_�ÈQ�1y#�L’
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��Ì�£3+�7�ö�Ö ECJ, Judgment of 14-Feb-1978, 27/76 – United Brands, Rec. 1978, p. 207, 

ECLI:EU:C:1978:22, para. 249; see Higher Regional Court of Düsseldorf, Order of 26-Auf-2019, Kart 1/19 (V) – Facebook, paras. 57, 59. 
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�Ò56�Ó European Commission, Communication – Guidance on its enforcement priorities in applying Article 82 of the EC Treaty to abusive 

exclusionary conduct by dominant undertakings, OJ C 45, 24-Feb-2009, p. 7, para. 30 (�£�¾�Â�Õ�W%�+X), cf. also Art. 101(3) TFEU. 

�Ò57�Ó ECJ, Judgment of 13-Dec-1991, 18/88 – RTT/GB-Inno-BM, Rec. 1991, I-5941, ECLI:EU:C:1991:474, para. 25. 



3üBe"��¸@ñ@ç�� �������� �¡0Y �� �L  

������  


�!”�ˆ
X�0�Z�FG�L€�f�È�ž!”�È�j�¶
>5��2
jF��•�È�2
j5��´�=�Ç
��`"h�u�W.d
•�Ä �Ò58�Ó

F	�0L€�f
�7-�>"h�u�W�n
A�¾�0�Z�£
 ,´�JEé�2
j�T�j-(�£�Ä �Ò59�ÓFacebook�x,´L�NÈ
X�¾K¯�O�•

-;�È8#�A
X/n�Ô5•5��=�Ñ�2
j�]�È1��¹�6�=�=�ˆ
X�Ä �Ò60�ÓF	�>!W���J,´B3��5��Ì2«�l�Ä�žB3���È

	£�¯�þK¯�O�•-;�È �•�=7-�½�O�K-(�Â1��¹,´
X4ï���Ë�vF��•FJ+X�L3R�=�Ñ�2
j�Ä �Ò61�Ó
X!”�2
j(æ�å

�;�È�É�‘4Ö�Ê1\ 102�‘�;NÍ�FL€�f1��¹>|�jFJ�h�J#¸L”1��¹�Ä  

U•��UŽ�~"{  

6„FÖ	‘(©�D�p
X�¦�ã�Ê�]/±!’ Facebook���¯+X�¦�=�Ñ�j�‘�&?±"r+X�g�Õ
�8��Ø�fLö�Ã �¤
8
¼

�¯+X� �ž,´(©�[�¯+X�‘!n�Ä6„FÖ	‘(©�D�p�k�]>˜/j�È�¦G÷
�,´�•#~�é�x��
X�Î)à���µG�@�5��� �È��

	ú.ž�

��9�ƒ+X�g8��o
<�?�È� �ž�}7->Û�¤
8�` Facebook+X�gCV
'�;�Ä �Ò62�Ó 

!W-��)	ý
´�Ý�•#~,´?±"r�l�~"Ñ�95¾
-1y
-FÓ�x�U�l�Ä#��ß4ã#��È�7�*�È ��	ý
´�Ý�x�&�]�+"r

,´�•#~�Ú�í,´�\CXFJ�h�_����	ý
´�Ý�k�P
�M•�W,´�k?±	ý�P�� �Ä�Ò63�Ó
�!”�È�—#��j�´
¼#�L’�õN«.ž

�
�pG÷
�,´�•#~�Ú�í�_F2�ƒ,´�È�¦�D7-Eî�`�’�=1��¹,´-�,´�Ä�»�Î�:�È
X5¾
-�0Q�#�L’-;�•�È	ý


´�Ý�x�&�],´�•#~���õN«�+"r���¯�2
j�}
�	ý1��¹>|�j,´�¡
ý�� �Ä�Ò64�Ó�³�õN«��4ø!’MŽ#�
´�Ý�È
V

�Ê>Û
z,´#��ÊF
#�>|�j�p�Ç�È�¦.ž�
�=�ˆ
X�+�…�Z�•
�7-�,8$
´�Ý,´>|�j�� �Ä�Ò65�Ó
�!”�È�=F2+X�q

Aè-(�£�1�J	ò�>�•#~�Ú�íAîAÑ,´"��»#{B��Ä  

!W-�,´�•#~�é#�
X�i�\�:�9�p�=
<�Ä!W#b#�L’>ñ�Ê�È�Í�ž!W-�#�?ô�I�È
�7-���)�9�£�1�J�í

�Ð�>�p�Î�í,´F
#�>|�j-(0 �D�j�9�x5��•F
#�>|�j�p�õM0,´�+�…>|�j�W�F5��´�W�•#~�Ú�í�� �Ä�Ò66�Ó 

�*�¾!”�È!W-��žFJ#�L’>ñ�Ê�È!W���J���s�6�¦
X1V
8!W#b�‘4Ö,´
4/ý%Œ
X>|�Ø�é�x�],´F9��

�j�Ð5	�ƒ�»�é�Ä �Ò67�Ó�@
ˆ
-#�L’,´�T�ã�•�>�{�08$�Ä
�!”�È!W-�#��;�—#��j�´
¼#�L’�k?±�£#�,´Nþ

L™�_�È�pG÷
�,´�•#~�Ú�í�_
V�)�9�£�1�J,´8�+aL€�fCµ�*�¶�’�=1��¹�p5
�)�õ?±,´0;�Ö�Ä  

�v�_�È!W-�D��´�;,´�•#~�Ú�í�¦�=�k7-�9�x
`4ø!’�ÎLuF
#�>|�j�Ä
X Facebook�x�]�È�Í�ž6„

FÖ	‘(©�D�p,´�Ñ���é#��È �Ä�•#~�Ú�í,´�Å�‘�&�> Facebook,´�08\�‘!n
¼�‘�&,´5��´-(�£6„�È
�!”

                                                        
�Ò58�Ó European Commission, Communication — Notice — Guidelines on the application of Article 81(3) of the Treaty, OJ C 101, 

27-Apr-2004, p. 97, para. 105: ���ƒ1��¹>Û#¸L”�È1��¹E÷0;�a5��•�¶�È�2
j
X�}65�j�¶�
�1�¦
`�},´�_�*�Ä�+0��Å �ÃCt$À,´�=�ƒ�6G}�Ã�K�à

�ÿ�A��	ú�$Q�,´�'�l1yK¯�O�•�aCµE÷�¶.��O�x)·�f,ú�Ä��  

�Ò59�Ó Monopolies Commission, Biennial Report XXIII, Competition 2020, 2020, para. 87. 

�Ò60�Ó FCO, Order of 06-Feb-2019, B6-22/16 – Facebook, paras. 432 Š 521. 
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�Ò75�Ó ECJ, Judgment of 06-Dec-2012, C-457/10 P – AstraZeneca/Commission, ECLI:EU:C:2012:770, para. 105. 

�Ò76�Ó On this, see also Monopolies Commission, Special Report No. 68, Competition policy: The challenge of digital markets, 2015, paras. 

326 ff., 515 ff. 

�Ò77�Ó ECJ, Judgment of 06-Dec-2012, C-457/10 P – AstraZeneca/Commission, ECLI:EU:C:2012:770, para. 68. 

�Ò78�Ó See again Judgment of 14-Feb-1978, 27/76 – United Brands, Rec. 1978, p. 207, ECLI:EU:C:1978:22, para. 249; Judgment of 

11-Dec-2008, C-52/07 – Kanal 5 and TV 4, Rec. 2008, I-9275, ECLI:EU:C:2008:703, para. 27. 

�Ò79�Ó See FCO, Order of 06-Feb-2019, B6-22/16 – Facebook, para. 880�È�U�l
��Ì�£3+�_�þ�i�ž� �ž�
�Ô#� Facebook,´�Z�êCS�+�Ø�Ý

�*�•,´�×F	�0&é
��`�¶�©�T�Ö e.g., by Reinhard Ellger, Facebook und das Kartellrecht — ein Drama in drei Akten�ÈWuW 69 (2019), S.446, 450; 

Torsten Körber, Die 10. GWB-Novelle als “GWB-Digitalisierungs-Regulierungs-Gesetz”, NZKart 7 (2019), S.187, 193; previously Torsten 

Körber, Ist Wissen Marktmacht? Überlegungen zum Verhältnis von Datenschutz, “Datenmacht” und Kartellrecht, NZKart 2016, S.303, 307, 348, 

354; 
��F	ò?ñ�Ö Andrea Lohse, Facebook und die Verarbeitung der off-Facebook-Daten nach der DSGVO: Ein Fall für die kartellrechtliche 

Missbrauchsaufsicht?, NZKart 2020, S.292, 293, 298; Jens-Uwe Franck, Eine Frage des Zusammenhangs: Marktbeherrschungsmissbrauch durch 

rechtswidrige Konditionen, ZWeR 2016, S.137, 153 ff. 

�Ò80�Ó ECJ, Judgment of 23-Nov-2006, C-238/05 – Asnef-Equifax, Rec. 2006, I-11125, ECLI:EU:C:2006:734, Rn. 63. 
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�Ò83�Ó See, e.g., ECJ, Judgment of 3-Oct-1985, 311/84 – CBEM/CLT and IPB, Rec. 1985, p. 3261, ECLI:EU:C:1985:394, paras. 25 Š 26 (+e?ö
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�Ò84�Ó  ECJ Judgment of 6-Apr-1995, C-241/91 P and C-242/91 P – RTE and ITP / Commission, Rec. 1995 p. I-743, 

ECLI:EU:C:1995:98, para. 49. 

�Ò85�Ó ECJ, Judgment of 6-Mar-1974, 6 and 7/73 – Istituto Chemioterapico Italiano and Commercial Solvents / Commission, Rec. 1974 p. 223, 

ECLI:EU:C:1974:18, para. 25. 

�Ò86�Ó ECJ, Judgment of 6-Mar-1974, 6 and 7/73 – Istituto Chemioterapico Italiano and Commercial Solvents/Commission, Rec. 1974 p. 223, 

ECLI:EU:C:1974:18, para. 26. 

�Ò87�Ó ECJ, Judgment of 23-May-1978, 102/77 – Hoffman-La Roche/Centrafarm, Rec. 1978, p. 1139, ECLI:EU:C:1978:108, para. 16; 2«�l


` : ECJ, Judgment of 5-Oct-1988, 53/87 – CICRA/Renault, Rec. 1988 p. 6039, ECLI:EU:C:1988:472, para. 15. 

�Ò88�Ó ECJ, Judgment of 26-Nov-1998, C-7/97 – Bronner, Rec. 1998, p. I-7791, ECLI:EU:C:1998:569, para. 41; Judgment of 6-Apr-1995, 

C-241/91 P and C-242/91 P – RTE and ITP / Commission, Rec. 1995 p. I-743, ECLI:EU:C:1995:98, para. 49. 

�Ò89�Ó See ECJ, Judgment of 29-Apr-2004, C-418/01 – IMS Health, Rec. 2004, p. I-5039, ECLI:EU:C:2004:257, para. 10, �£�¾�õM0Aî�í?ô
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6-Apr-1995, C-241/91 P and C-242/91 P - RTE and ITP / Commission, Rec. 1995 p. I-743, ECLI:EU:C:1995:98, para. 50. 
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Health, Rec. 2004, p. I-5039, ECLI:EU:C:2004:257, para. 34. 
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�Ò95�Ó ECJ, Judgment of 29-Apr-2004, C-418/01 – IMS Health, Rec. 2004, p. I-5039, ECLI:EU:C:2004:257, para. 44. 

�Ò96�Ó ECJ, Judgment of 26-Nov-1998, C-7/97 – Bronner, Rec. 1998, p. I-7791, ECLI:EU:C:1998:569, para. 41; Judgment of 06-Apr-1995, 

C-241/91 P and C-242/91 P – RTE and ITP, Rec. 1995 p. I-743, ECLI:EU:C:1995:98, para. 52. 

�Ò97�Ó ECJ, Judgment of 26-Nov-1998, C-7/97 – Bronner, Rec. 1998, p. I-7791, ECLI:EU:C:1998:569, para. 44. 
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�Ò122�Ó EU Commission, Proposal for a Regulation of the European Parliament and of the Council on contestable and fair markets in the 

digital sector (Digital Markets Act), COM(2020) 842 final. 



3üBe"��¸@ñ@ç�� �������� �¡0Y �� �L  

������  

�§,´�sL€�Ä�0
>�È�Í�ž1\ 6 �‘1\ 1 !n h N©,´?ô�Ê�È���¸L��ê���õN«.ž�
$À�¾�v�Ñ+X�g
¼4ø1�+X�g#k

�Ø+O�@,´� �ž
��j�W�Ä 1\ 6 �‘?ô�Ê,´�y�Ñ
���-$�ÕF2+X �Ä�¾�¸L��ê�Å �È�v�ý�µ!W���JF��0!•,´B$�>�Ä  

�w�Ê>ÛAÔ�Ê�j���¸L��ê��,´�1�J�08\G-8��oF¥�¸?ô�I�ÈFÓ�xB�#��x1\ 5 �‘
¼1\ 6 �‘�qAè��FO

�¢N´�È�þ6<���Ë�¶
X%�+X>|�j�ÎCX�W�•�ã�2
j�{�}�a7-.ž�

8?ô,´�0/ý���§�Ä'f6<�È
X!W#b93
$

�µ-��}�J�ZAØAê,´L�NÈ�_�È�²�Ì-(�£�1�J�=�oF¥�¸?ô�I�ÈB�#��x
���
��U�ð�x�Œ+X�Ä-��}E³Lî�a

!”�)B�#��xF�>|Aô�`�Ä�0�éM’�È1\ 5 �‘
¼1\ 6 �‘?ô�Ê,´>|�j�y�Ñ�_�Í�ž�x�},´�x�»AîAÑ,´�Ä �Ò123�Ó


��0�éM’�ÈB�#��x
<�g�•�_�)	…�Z�£
 1��í�Ð>|�j�y�Ñ�È�¦"Ñ�9�§�ƒ@��ã�¤
8�F�¯+X� �ž��F��0

!•�¤
8
¼�™�…�£
 +O�13+5����Ë�=�Ñ,´L�NÈ�Ä !”�F�È�É� �‡�2
j#��Ê "Ñ�9�)�•#~�é�x�Œ�*B�4ö?ô�Ê�Ä

1\ 16 �‘1\ 1 !n
¼1\ 2 !n�õ�¸�s!W���J�)���¸L��ê���í�Ð�+�…���>�"�Î�í,´F
#�>|�j-(0 �D�j.ž�


1V
8�\�‘�»?ô�Ê6<�9�õ?±,´>|�j�W�F5��´�W�•#~�é�x�� �ÄF	�>!W���J
X)à�9?ô�I�;,´6|�s-(	iG}�Ä  


$5��É� �‡�2
j#��Ê,´AØAê�ý�65�5��Ä�04ø,´0û#��·�\�6�_�ð�x�g�€�È��	ú�0��FJE÷
>B�#�

�x�_
V7-�O�)Lb!’� �ž-(�£%�+X>|�j���Ë�9�?�y,´�¢N´F��9�µ?ò���Ä  

�h�Ã4§AÁ��


X!W-�#��;�È1��¹�
�Ô
¼� �ž�
�Ô
�7-
�+OGý
8�È�v
X���Ë�x�&�]�•
�7-�J
�+O�â0±�Ä
XF	

/ý6ü�Ÿ�;�È�¶@�
48�,´�}��
¼-(�£?ô�I�{L$,´-(�Â�Œ+XMŽ�hGý?±�Ä  

Facebook�xB$�>�¶�…/ý�‘�&�;� �ž-(�£%�+X>|�j
���
��`1��¹#�,´?ô�f�Ä
X!”�x�]�È�ç
-6„

FÖ	‘(©�D�p
��U�¶�xK;�Œ+X�È�¦�¡
ý93
$F�F�Cµ�*�¶�ç
-�È�6�ç
-%�+X?ô�I�Ä+X�¾#¹�ü� �ž-(�£

%�+X>|�j,´�§�9�_G}
`�},´
X4ï�£
 F�:U�v�ÄFJE÷�¦�) Facebook�x,´�¢N´�È6„FÖ	‘(©�D�p�Ø�Ø�¶

�0
j�£�¾� �ž-(�£%�+X>|�j�>1��¹#�
¼� �ž�
�Ô?ô�I�{L$�£3+,´Gý?±EÙAê�ÄF	�T�¦	ý�P
X�=
<�:

Aù#�L’,´�Ñ���??ñ�]�Ä  

-$8#�ú���È6„FÖ	‘(©�D�p��	ú�ç
-#�L’,´#��»�6�À�õ�*�¾�ç
-#��Ä�m1Ñ�²!”�È6„FÖ#�L’���*

,´�•�ã*6Aê�>!W#b#�L’�£�¾FJE÷�Y+X�2
j�ËGÿ�•�v�•F�>|,´�•�z�W
¼�Â�Õ�W%�+X,´�T�»#��_�08$

,´�ÄF	7-�O�U
8�ç
-#�
¼!W-�#��È
�!”
����Í�ž�É�‘4Ö�Ê1\ 102�‘Aô�`!”�x�Ä'f6<�6!—�Í'f�ˆ
X�Ä

6„FÖ#�L’�n:‡�ÍC†�¾#��Ê�'�l�ã1†
¼�Y,ú�£>‘�ÈF	FJ�h�õN«
X�É�ç
-	ýL€�f1��¹#��Ê1\ 19 �‘1\ 1

!n�v�æ�;F�>|�Ä-("��{�;�È!W#b#�L’,´�7�öFJ�h6Š'V�¾1��¹�éM’�È
�!”-1	ë�¶�ç
-#��]�h?ñ,´?ô

93�WAô�`�Ä��Aê�²�…�È
XF��0!•,´AùAì0;�¿�]�) Facebook,´>|�jF�>|�É�‘4Ö�Ê1\ 102�‘�;,´�Ñ��

�_
�
�,´�ÈF	�=�õ�_�j�¶
��…!W-�93
$�µ%�+X#�,´5��0�7�ö�È�•�_�j�¶F	�Ë�7�ö,´
�N´#{�W�Ä  

!W#b#�L’�6
X�…/ý0;�Ö�:�a�M!•>ñ�ã�]���`,´L�NÈ�)�É�‘4Ö�Ê1\ 102�‘,´F2+X�Œ�*>ñ�ã�ý'f

�=�Ç6<.��ÄB�>ñ�ã
�7-�J
X 2022�¤�;	z�¤�Œ�*�ÄB
<­�²!”�È!W#b#�L’�) Facebook�x,´>ñ�ã6ß�Ê

�6
X�¤�Z!W#b93
$�µF��0!•%´$51��¹�>� �ž�
�Ô#��{L$,´�£3+�Ä  
                                                        

�Ò123�Ó See Cristina Caffarra & Fiona Scott Morton, The European Commission Digital Markets Act: A translation, VOXEU (5 January 

2021), https://voxeu.org/article/european-commission-digital-markets-act-translation. 



 T"_"�>ó>ÿ�8+±�•�›,%� $�*U=y�g  

������  

L”�¶
$5��Â�Õ�W
¼�•�z�W%�+X,´L�NÈ�È�)� �žAïL�,´B'"r�•
�7-�EC§�0�Ë!W-�#��;,´�=�rL�

NÈ�Ä'f6<�È1��¹#�
¼� �ž�
�Ô#��)�¾!”/ýAïL�,´�U�lL€�f�¯�Ç�ÎD%�]9ç�Ç!”/ýAïL�
��Ç���{�ÄFJ

E÷�É� �‡�2
j#��Ê �È!W���J!“FJE÷�03+�G�¡
ý$!F�,´�2
j�¢N´�Ú�í�•�Ä�)�iM™,´M0?±�ÈF	�Ë�Ú�í��


X�×�f�W
»�£
 F�:U�v,´�2
j�ËGÿ�Ä �É� �‡�2
j#��Ê�6�J+a�\�·�Z#¹	ú,´�¦��?ô�I�•>•�u�È�¦�]�9

�0�Ë�"4ÿ+O�x�Ä�Ò124�Ó�¦��
X�j�¯+X�£
 ,´�v�æ�Y,ú��	ú�£
 -(�£�*�\�s�Y,´(©!º�
�Ô.ž�
F?�>�Ö�Ä

�£�¾�É� �‡�2
j#��Ê,´AØAê�0F��}�0�û�Ä �É� �‡�2
j#��Ê�04ø,´#��»�·�\�j�…�È��	ú�¦�)� �‡4ÿ#~

,´�¡
ýF��9�µ?ò���Ä  

 
 

Data-related Abuses under European Law 
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Abstract: The collection of large amounts of unstructured data (big data) and its analysis 

poses new questions in the areas of competition as well as data protection. The linkage of the two 

areas has become apparent in the Facebook case, in which the German Federal Cartel Office 

initially refrained from a closer examination of Article 102 TFEU and instead carried out an 

examination under data protection law, in order to establish an abuse under German law on this 

basis. The procedure in this case shows possibilities of sanctioning data-related abuses based on the 

German Competition Act. However, the application of Article 102 TFEU, as it is interpreted by the 

European Court of Justice, has remained open so far in the Facebook case. In view of the 

development of uniform standards of abuse law throughout the European Union and the 

predictability of these standards, it would be desirable that a possible violation Article 102 TFEU 

be examined more closely in the further course of the proceedings. Whereas data-related abuses 

like in the Facebook case concern the exclusion or the exploitation of other market participants, the 

relationship between competition and data protection also raises the question whether market 

participants may have a right to claim access to data in order to provide new services and to create 
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which makes access for competitive purposes very difficult. The European Commission is 

addressing this issue in its recently proposed Digital Markets Act (DMA). This legislative initiative 

aims to regulate powerful platform gatekeepers in order to prevent abuses. It is still open whether 

and when the DMA will become law. That being said, the complex relationship between 

competition and data protection will stay high on the agenda for European competition policy in 

the coming years.  

Keywords: Antitrust; Online Platform; Abuses; Digital Markets Act; Data Protection 
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