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0110 FCO, Order of 06-Feb-2019, B6-22/16 — Facebook, paras. 522 ff.

0120 Higher Regional Court of Diisseldorf, Order of 26-Aug-2019, Kart 1/19 (V), paras. 27, 28 ff.

01306 Federal Court of Justice, Order of 23-Jun-2020, KVR 69/19 — Facebook, para. 58.

0140 See Federal Court of Justice, Order of 23-Jun-2020, KVR 69/19 — Facebook, para. 64.

0150 See, e.g., General Court of the EU (GC), Judgment of p2897, T-201/04 — Microsoft, Slg. 2007, 11-3601, ECLI:EU:T:2007:289

0160 European Court of Justice (ECJ), Judgment of 14-Feb-1978, 27/76 — United Brands, Rec. 1978, p. 207, ECLI:EU:C:1978:22, paras.
2485257; Judgment of 11-Dec-2008, C-52/07 — Kanal 5 and TRe4, 2008, 1-9275, ECLI:EU:C:2008:703, para. 28; Monopolies Commissio
Biennial Report XXIII, Competition 2020, 2020, para. 101.

0176 Monopolies Commission, Biennial Report XXIll, Competition 2020, 2020, para. 102.
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0180 Monopolies Commission, Biennial Report XXIIl, Competition 2020, 2@26a. 101; in this context, see again Higher RegionattCou
of Dusseldorf, Order of 26-Auf-2019, Kart 1/19 (V) — Facebook, paras. 27, 30 ff.

0196ECy, Judgment of 14-Feb-1978, 27/76 — United Brands, Rec. 1978, p. 207, ECLI:EU:C:1978:22, pé@ﬁ?%@e also Monopolies
Commission, Biennial Report XXII, Competition 2018, 2018, para. 222.

0200 See Federal Court of Justice, Judgment of 06-Nov-2013, KZR 58/11 and 61/11 — VBL Gegenwert, para. 65; Order of 06-Nov-1984,
KVR 13/83 — Favorit, para. 31 (citation after Juris).

0210 See now: Federal Court of Justice, Order of 23-Jun-2020, KVR 69/19 — Facebook, paras. 75, 98 ff., especially paras. 103 ff.

0220 Federal Court of Justice, Order of 23-Jun-2020, KVR 69/19 — Facebook, paras. 58, 64.

02306 Federal Court of Justice, Order of 23-Jun-2020, KVR 69/19 — Facebook, paras. 75, 97 ff.

024 O Federal Court of Justice, Order of 23-Jun-2020, KVR 69/19 — Facebook, parasS®8, 920.

0250 ECJ, Judgment of 14-Nov-1996, C-333/94 P — Tetra Pak, Rec. 1996, I1-5951, ECLI:EU:C:1996:436, f8efs. 9 E
Monopolies Commission, Biennial Report XXIII, Competition 2020, 2020, para. 76.

02606 GC, Judgment of 17-Sep-2007, T-201/04 — Microsoft, Rec. 2007, 11-3601, ECLI:EU:T:2007:289, paras. 901, 920 ff., 1339.

0270 £ %F 0&¢, see FCO, Order of 06-Feb-2019, B6-22/16 — Facebook, paras. 165 &= < ??fi : European Commission, Decision
of 03-Oct-2014, M.7217 — Facebook/WhatsApp, paras. 45 ff.; Jochen Mohr, Konditionenmissbrauch durch soziale Netzwerke;: Wat®book
70 (2020), S.506, 509 f.; Thomas Weck, Fusionskontrolle in der digitalen Welt, NZKart 2015, S.290, 293 ff.
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O380OECY, Judgment of 09-Nov-1983, 322/81 — Michelin, Rec. 1983, 3461, ECLI:EU:C:1983:313, para. 57; confirmed in: ECJ, Judgment of
27-Mar-2012, C-209/10 — Post Danmark, ECLI:EU:C:2012:172, paras. 23, 40.

0396 ECY, Judgment of 17-Feb-2011, C-52/09 — TeliaSonera, Rec. 2011, I-527, ECLI:EU:C:2011:83, para. 81.

0406 ECY, Judgment of 27-Mar-2012, C-209/10 — Post Danmark, ECLI:EU:C:2012:172, paras. 21 ff., especially para. 25.

0416 See Monopolies Commission, Biennial Report XXIl, Competition 2018, 2018, para. 678; Policy Brief No. 4, 10th amendment to the
Competition Act — meeting challenges in digital and regional markets!, January 208%.p. 4

042 O Monopolies Commission, Policy Brief No. 4, 10th amendment to the Competition Act — meeting challenges in digital and eegishl m
January 2020, p.Q5, with reference to ECJ, Judgment of 27-Mar-2012, C-209/10 — Post Danmark, ECLI:EU:C:2012:172; Judgment of 06-Sep-2017,
C-413/14 P — Intel, ECLI:EU:C:2017:632, para. 39; Judgment of 19-Apr-2012, C-549/10 P — Tomra, ECLI:EU:C:2012:221, para. 79.

0430 European Commission, Communication — Guidance on its enforcement priorities in applying Article 82 of the EC Treaty to abusive
exclusionary conduct by dominant undertakings, OJ C 45, 24-Feb-2009, p. 7.

0440 ECJ, Judgment of 14-Feb-1978, 27/76 — United Brands, Rec. 1978, p. 207, ECLI:EU:C:1978:22, para. 249; Judgment of 11-Dec-2008,
C-52/07 — Kanal 5 and TV 4, Rec. 2008, 1-9275, ECLI:EU:C:2008:703, para. 27.

0456 Federal Court of Justice, Order of 04-Mar-2008, KVR 21/07 — Soda Club II; Judgment of 07-Dec-2010, KZR 5/10 — Entega, para. 55.
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Data-related Abuses under European Law

Thomas Weck Philipp ReinhdldAuthorUZ
WANG Ziyan HE YongjitJ<Translatot)Z

Abstract: The collection of large amounts of unsturetd data (big data) and its analysis
poses new questions in the areas of competition as well as data protection. The linkage of the two
areas has become apparent in the Facebook masehich the German Federal Cartel Office
initially refrained from a closer examination @frticle 102 TFEU and instead carried out an
examination under data protection law, in orterestablish an abuse under German law on this
basis. The procedure in this case shows possibilifisanctioning data-related abuses based on the
German Competition Act. However, the applicatiorAdiicle 102 TFEU, as it is interpreted by the
European Court of Justice, has remained open so far in the Facebook case. In view of the
development of uniform standards of abuse law throughout the European Union and the
predictability of these ahdards, it would be desirable thap@ssible violation Article 102 TFEU
be examined more closely in the further couré¢he proceedings. Whereas data-related abuses
like in the Facebook case concern the exclusion or the exploitation of other market participants, the
relationship between competitiomdh data protection also raises the question whether market

participants may have a right to claim access to idabader to provide new services and to create
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which makes access for competitive purposes very difficult. The European Commission is
addressing this issue in its recently proposedtdlilylarkets Act (DMA). This legislative initiative

aims to regulate powerful platform gatekeepersriter to prevent abuses. It is still open whether
and when the DMA will become law. That being said, the complex relationship between
competition and data protection will stay high on the agenda for European competition policy in
the coming years.

Keywords: Antitrust; Online Platform; Abuses; Digital Markets Act; Data Protection
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