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  ̔投资仲裁透明度是近年来被持续讨论的重要议题，其要求的“公众参与”经由

法庭之友制度得以实现。投资仲裁保留了商事仲裁对程序私密性的要求，但其裁决结果的影

响远超私人利益，易引发国际社会对投资仲裁的质疑。法庭之友的参与打破了绝对的仲裁私

密性，缓解了“私法程序解决公法问题”的制度矛盾，在一定程度上明确了投资仲裁的理论

基础。辅助功能的作用程度、与案件的利害关系、案件是否关涉公共利益等是法庭之友能否

参与仲裁程序的判断标准。允许参与到仲裁案件中的法庭之友，其权利通常仅包括提交一轮

书面意见，无法进行口头辩论。法庭之友参与投资仲裁的理论意义大于实践意义，但其潜力

和发挥的隐性作用不容忽视。从我国立场来说，在投资仲裁案件中法庭之友既可以是“对手”

也可以是“朋友”，应当积极了解和利用投资仲裁中的法庭之友制度。 

Ὧ ̔法庭之友；投资仲裁；透明度 
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ᴂ ̂Ҋ ᴂ ̃
Ȑ1ȑ ῀Ὲᴧ ԋ ᵩ ̆ ᴪ ᴂ ῏

ᵄ ῒ ‗ ∞ Ȃ
Ȑ2ȑ ᴂ ԍ Ԋᴂ ̆ᵖ

ῒ ‗ ֟ ֲ≠
Ȑ3ȑ̆ғ ̆ ľץֲ Ὲ῍≠ ȁẒ

                                                        
̵ᵬ ↔̷׃ ̆ ̆Ҭ Ȃ 
̵ ̷Ҭ ľҬ ҍҬ ῏ Ŀ̂ ‰ ̔KY2020 − 0303 Ȃ̃ 
Ȑ1ȑ ᴂ ̂International Investment Arbitratioñ̆ ֽ ĺ Ԉ ᴂ ̆Ҍ ӊ

Ԋᴂ ץ ԍ Ԉ ᴂ Ȃ 
Ȑ2ȑ2003 ╠ ̆ ҉ ₮ ľ ᴂ Ŀ ̆ ץ ᴂ ⌠ Ὲᴧ ȁᴂ ҍ

‗ ⌠ ȂSee Brower, Charles H. II, Structure Legitimacy and NAFTA’s Investment Chapter, 36 Vanderbilt Journal 
Transnational Law 37, 96 (2003); Ari Afilalo, Towards a Common Law of International Investment: How NAFTA Chapter 11 Panels Should Solve Their 
Legitimacy Crisis, 17 Georgetown International Environmental Law Review 51, 96(2004);Susan D. Franck, The Legitimacy Crisis in Investment Treaty 
Arbitration: Privatizing Public International Law Through Inconsistent Decisions, 73 Fordham Law Review 1521, 1626 (2005). 
Ȑ3ȑ ᶛ ̆ 2020 ICSID ᴆҬ̆50% Ԉ ȁ ȁ ⱬ ῒז ̆ғ Ԉ Ὲ

῍ Ⱶ ҙȂSee ICSID, 2020 Annual Report, ICSID (1 November 2020), https://icsid.worldbank.org/resources/publications/icsid-annual-report.
2015ĺ2017 ᴪ ̂UNCTAD̃ ̆ ᴂ Ԉ ѿ ѿ ҙ

̆ ȁ ‰ ȂSee UNCTAD, World Investment Report, UNCTAD (1 November 2020), 
https:// worldinvestmentreport.unctad.org/. 
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Ŀ Ȃ ᴂ Һ Ҭ ᴂ ‗Ҍѿ ȁ ҌῈ̂ қ

Ὲ῍≠ ȁ̃ ӎ ȂῒҬ̆ Һ ᴂ Ὲ Ὲᴧ ҍң ῤ ̆

Һ ӊ ̂amicus curiaẽȐ4ȑ Ȃ 

ľ ӊ Ŀ ҹ ῤ ҉
Ȑ5ȑ̆ ῤ ӊ └

̆ ľ ӊ Ŀ└ ȁ ȁ ȁᴇṿᵣ ҹῃ

Ȃ
Ȑ6ȑ ̆ ҕ ̂WTÕ ȁ ȁ ⅝

Ԉ ‗ └Ҭ₮ ӊ ῏ Ȃ
Ȑ7ȑ 2008 ץ ̆ ῤ ῏ ⌠ Ҍ̔ ԍ

ӊ WTO Ҭ ̆ ᴂ ᾛ ӊ ҍ⌠ ᴆҬȂᵄ

ᴂ ᴂ Ҭ ӊ ѿ ĺĺľMethanex Ŀ̂Methanex Corporation v. 

United States of Americã ₮ ̆ Ғ ᴂ Ҭ ӊ ̆

ӊ ᴂ Ҭ ҍ ȁ ҍҺᵣ ȁ ҍ ԅ ↕№ ̆

ӊ ҍ ᴂ ᶛҬ Ԋ ȁᴂ ӊ ԅ׃ № Ȃ
Ȑ8ȑ 

ȁ ̂non-governmental organizations̆NGÕ № ꜚҊ̆

׆ ȁҩ≢ ҹῃ Ȃ

ᴪ̂UNCTIRAL̃ Ԉ ‗Ҭ ̂ICSID̃ └ ₮ԅ ᴂ

ḱ ȂUNCITRAL ԅȇ ᴪ ֲҍ ԍ ᴂ

↕Ȉ̂ Ҋ ȇ ↕Ȉ̃ ҍȇ ֲҍ ԍ ᴂ Ὲ Ȉ̂ Ҋ ȇ

Ὲ Ȉ ȇ Ὲ Ȉ̃Ȃ ╠ ĬCSIDׅ ꜚῒ ↕ ῃ ḱ ̆ 2020 2 Ὲ

                                                        
Ȑ4ȑ ӊ ᴂ Ҭ ҹľ Ԉ Ŀ̂ non-disputing partỹ ľ ҈ֲĿ̂ third person Ȃ̃ ȇ ᴪ

ֲҍ ԍ ᴂ ↕Ȉ Ҭ̆ ӊ ҹľ Ԉ ҈ Ŀ̂ non-disputing third partỹ ľ ҈ֲĿ̕

ȇICSID ᴂ ↕Ȉ 2003 ̂NAFTA ȇ̃ ᴪ Ԉ Ԋֲ ҍ̂ ᴂ ̃ ȈҬ ᶏ ԅ

ľnon-disputing partyĿ Ȃ Ҭ̆ҹԅ Ḃ̆ ѿ ľ ӊ Ŀ Ȃ 

Ȑ5ȑ↔֤ ȇ̔ ӊ ҍ ᴂ ᵣ└ Ȉ̆ ȇ Ȉ2008 5 ̆ 6 Ȃ 

Ȑ6ȑ ȁ ȇ̔ľ ӊ Ŀ└ ῒṢ Ȉ̆ ȇ Ȉ2009 2 ̆ 93 − 97 ̕ ȇ̔ ӊ ̔

ҍ └Ȉ̆ ȇ Ȉ2011 2 ̆ 53 − 62 ̕ ȁ ȇ̔ ӊ └ ᴇṿ ҍ

Ȉ̆ ȇқ Ȉ2011 4 ̆ 121 − 131 ̕ ȇ̔ľ ӊ Ŀ└ ҍ └ĺĺץ ҹҬ № Ȉ̆

ȇ Ȉ2013 2 ̆ 5 − 15 ̕ ȁ ᶃ ȇ̔ ҍ ľ ῀ĿĺĺҬ Ҭ Ҋ Ὲ Ҭľ ӊ Ŀ

└ ӊ Ȉ̆ ȇ ᴪ Ȉ2016 4 ̆ 64 − 70 ̕ ȁ ȇ̔ľ ӊ Ŀ̔ ѿ Ḥ └Ȉ̆ ȇ └ҍ

ᴪ Ȉ2017 2 ̆ 145 − 164 Ȃ 

Ȑ7ȑ ȇ̔WTO ⇔ Ҭ Ẓ ĺĺץ ӊ ӥҹ Ȉ̆ ȇ ֲ̂ ᴪ Ȉ̃2007

6 ̆ 87 − 91 ̕ ȇ̔WTOᵣ└Ҋ ӊ ӥ└ Ȉ̆ ȇ Ȉ2010 3 ̆ 53 − 58 ̕ ̔

ȇ ӊ Ҭ ᴂ Ȉ̆ ȇ֒ ῃҍ Ȉ̆ 2018 3 ̆ 53 − 58 Ȃ 

Ȑ8ȑ ῏ ץ ȇ̔ ᴂ ҈ ҍ Ȉ̆ ȇ ̂ ᴪ Ȉ̃2014 11 ̆ 70 − 82

̕ ȇ̔ ĺ ᴂ Ҭľ ӊ Ŀ ҍȈ̆ ȇ ῾ҙ ̂ ᴪ Ȉ̃2010 3 ̆ 68 − 73 ̕ ╤ ̔

ȇ ᴂ Ҭ ľ ӊ Ŀ ҍ Ȉ̆ ȇ ̂ ᴪ Ȉ̃2012 7 ̆ 27 − 32 ̕ ȁ↔ ȇ̔

ᴂ ⾰ Ȉ̆ ȇ ֲ̂ ᴪ Ȉ̃2014 3 ̆ 150 − 163 ̕ ȇ̔ ᴂ

Ҭ ӊ └ Ȉ̆ ȇқ Ȉ2015 4 ̆ 90 − 98 Ȃ 
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῏ ICSID ↓ ↕ḱ ȇ ᵬ ̂ Ȉ̃Ҭ̆ ICSID ḱ ȇICSIDᴂ ↕Ȉ

Ғ ̆ ԅᴂ Ȃ
Ȑ9ȑ ῀ҍ ̆

҉ ꜚԅ ᴂ ҍ Ԋᴂ ľ№ ĿȂ ᴂ Ὲ ̆

Ὲ ȁῈᴧ ҍῤ ҍ Ԋᴂ ̂privacỹ ῃ ̆ ѿ

ԅ ᴂ Ὲ ̆ ԅľ ‗Ὲ Ŀ └ ̆ ԅ ᴂ

Ȃ 
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≠ ҍ└ Ὲ ׆ ‗ ῒ ĿȂ
Ȑ14ȑ ̆ └

Ҭ̆Ҍ ῤ ҉̆ ֲ ҍ └ Ӟ Ҍ ̆Һ ᵣ ҹ ӊ

ҍ└ Ȃ 

̆ ľ ҺĿᵬҹ ӊ Һ ᴇṿӊѿȂ
Ȑ15ȑῒ

ԍ̆ Һ ҹ∞ᶛ ̆ ҍ⌠ ᴆ ̆ ‗ ӊ ̆

҉ᵣ ԅῈ ҍ̆׆ ᵣ ԅ ҺȂӞ ̆ ᴂ Ҭ̆

֓ ᴆ ᴂ ӊ ҍ ⌠ ᴪ ₯̆ ᴂ

ҹľ Ŀ
Ȑ16ȑ̆NGO ↕ ᴇ ӊ ҍ ᴂ ľ Ҍ ҺĿľҌ Ŀ

ľ ⱬ ᵣ ĿȂ
Ȑ17ȑ 

ᴂ Ҭ̆ ӊ ҍᴂ ѿ ҉ Һ̆ Ӟ ᴂ

≢ԍ Ԋᴂ ѿ Ȃ ӊ ᵣ Һ ԍ̆ ⌠ ᴆ

Ԋֲ ᵣ̆ ӊ ᴍ ҍ⌠ ᴆ ̆ ᶏץ ∞ ӊ ≠

҉ Ԋֲӊ ᵬ₮ ‗Ȃ 

（二）法庭之友参与投资仲裁的规则依据 

ӊ ᵥץ₮ ԅ ᴂ Ҭ̙׆ ӊ ̆ ∆ ӊ

ľMethanex Ŀᴂ ̆ ≠ ȇUNCITRAL ᴂ ↕Ȉ 15 1 Ҭ

̆ᾛ ԅ ӊ ֜ӥ Ȃ ľ̔ Ҍ ↕ ’Ҋ̆ᴂ ץ

ῒ ҹ ᴂ ̆ᵖ Ԋֲ̆ ᴂ ԇ ѿ

Ԋֲ ᴪȂĿ ̆ ԍ╠ ȇUNCITRALᴂ ↕Ȉ 25 4 ̆

ᴂ ӊ ῒז Ȃ 

ᴂ ҍ ᴂ ѿ Ȃ ӊ ᴂ ᴂ

̆ ȇUNCITRAL ᴂ ↕Ȉ 15 ₮ ̆ ԅ ӊ

‗ ̆ ῤ ԅ ӊ ף Ὲ῍≠ ᴂ Ḡ ӊ

῏ Ȃ 

（三）法庭之友在投资仲裁中的角色定位 

̆ ӊ ᴂ ȁѿ Ҍ ᵬ ̆ᵖ׆└

                                                        
Ȑ14ȑ̵ ̷ ȇ̔ ӈ Ȉ̆ ᵥ ̆Ҭ ᴪ ₮ 1988 ̆ 220 Ȃ 

Ȑ15ȑ ӊ └ ҹ └ ΐ Һ ᵣ ̆ ȇ̔└ Ṣ ҍ⇔└ĺĺľ ӊ Ŀҍ

Ғ Ȉ̆ ȇ Ȉ2009 8 ̆ 153 Ȃ 

Ȑ16ȑ See New York Times Archives, The Secret Trade Courts, The New York Times (18 December 2017), http://www.nytimes.com/2004/ 

09/27/opinion/the-secret-trade-courts.html. 

Ȑ17ȑ See Earth Justice, Secretive World Bank Tribunal Bans Public and Media Participation in Bechtel Lawsuit over Access to Water, 

Earthjustice (18 December 2017), http://earthjustice.org/news/press/2003/secretive-world-banktribunal-bans-public-and-media-participation- 

in-bechtel-lawsuit-over-access-to-water̕Dias Simões & Fernando, Public Interests in Water Concession Disputes, University of Glasgow (18 

December 2017), http://theses.gla.ac.uk/7638/1/2016DiasSimoesLLM.pdf. 
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ӊ ̆ῒ ⱳ ԍ ꜛᴂ ̆ғῒ ᴍ ᴆ ‗ ≠

῏ Ȃ 

ᾢ̆ ӊ ֟ ӊ∆̆ ҹ ꜛᵬҹ ∞ Ғҙ ҙ

⇔ Ȃ
Ȑ18ȑץױזҬ ᴍ₮ ̆ ᴆҬ Ԋ ᶫ ̆ ꜛ ᾥ

ȁḆ Ὲ ∞‗
Ȑ19ȑ̆ ľ ꜛ Ŀ ᴂ Ҭ֞ Ȃ ᴂ Ҭ̆ ӊ Ҍ

ᴆ ҍֲ̆ ῒҌ ԍ Ԋֲ ᴍ ҹᴂ ᶫ ꜛ ֲȂ ̆ ӊ

≠̆ῒ ᴂ ᴆҬ ≠ῤ ҍ ꜛⱳ ῏Ȃ 

ῒ ̆ ӊ ᴆ ‗ ≠ ῏ ̆ ᴆԈ ≠ Ȃ ᴂ ᴆҬ

̂ ≢ ӊ └ ∆ ̃̆ № ӊ ≠῍Ὲץ ף ֲ ץ̆ ᴆ

Ὲ῍≠ ҹ ₮ Ȃ ѿ ̆ᾛ ӊ ҍᴂ ᴆ Ὲᴧ

ӊ ᵬ₮ ∞ ̆ ҺȂ ҌץῈ῍≠ ȁ ҍᴂ ӊ ↕ ₮

ԍ ᴆԈ ľ ≠ ῏ Ŀ̂ significant interest̃ ₮ Ȃ ֓Ҍΐ Ԋֲ ̆ᵖ

ᴆ ≠ ῏ ᵣᵬҹ ӊ ҍᴂ ̆֞ ᵣ ᴂ ∞ ľῚ

Ŀ Һ Ȃ 

̆ ӊ ҍ ѿ ᶫ̆ ҉ҍᴋᵥѿ Ԋֲ ̆

ӊ ≠ ῤ ӊ Ḡ ̆ғ ᶫҌ ľ

ҺĿ̆ Ҍ ᴆ Ҍ Ȃ 

үȁ Ѯ б ԛ ֒ 

ᴂ Ὲ ӊ ҍᴇṿҹῒ ҍᴂ ᶫԅ ╠ ̆ᴂ

ᶫԅ ӊ ҍ ↕ ̆ Ӈ̆ᵥ Һᵣ ץ ҹ ӊ ̙

ӊ ҍᴂ ֓ ᴆ ᴆ̙ 

（一）成为法庭之友的主体类型 

׆ ӊ Һᵣ ̆ҩֲȁ ≠ ȁ ≠ ȁ ץ ҹ

ӊ Ȃ
Ȑ20ȑ ̆ᴂ ӊ Һᵣ ̆ ȇ ᴪ Ԉ

Ԋֲ ҍ̂ ᴂ ̃ Ȉ̂ Ҋ ȇ ᴪ Ȉ̃ ̆ ᵬҹ ӊ

Һᵣ ľ ԍ Ŀ ῒ ῤ ľ Ŀ̂ significant presence Ȃ̃Ȑ21ȑҌ ̆

                                                        
Ȑ18ȑ ȇ̔ ӊ ̔ ҍ └Ȉ̆ ȇ Ȉ2011 2 ̆ 54 Ȃ 

Ȑ19ȑ ȇ̔└ Ṣ ҍ⇔└ĺĺľ ӊ ĿҍҒ Ȉ̆ ȇ Ȉ2009 8 ̆ 153 Ȃ 

Ȑ20ȑ ץ ӊ ᴍ ҍ ᴆ ’ ̆ ᴂ ᴆҬ̆ Ԋѿ ̆Ӟ

̆ ľץץ Ԉ Ŀ ᴍ̆ ᴆҬ ̕ ᴂ ̆ Ӟ זἝῒץ ӊ ѿ ᴆ

₮ ῒז Ȃ Ԉ ԍᴂ ᴆ ҍ ӄ̆ ԍ Ԉ ҍ ᴂ ᴆҍ ῏ ̆

Ҋ ӊ Һᵣ ҍ ᴂ ’Ȃ 

Ȑ21ȑ See Article B.1 of Statement of the Free Trade Commission on Non-disputing Party Participation. 
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׆ ̆ Ҭ ԅ ӊ ᵬҹ ̂ ῤ

̃ ᴆ └Ȃ
Ȑ22ȑ 

Ҭ ֓Һᵣᵬҹ ӊ ҍԅᴂ ᴆ̙NGO ץ ӊ ᴍ ҍ

ᴂ ᴆ ѿ Һᵣ̆Ӟ ₮ ѿ ӊ ҺᵣȂ 7ҩ ӊ ҍ ᴆ

Ҭ̆ 6ҩ ᴆ NGOᵬҹ ӊ ҍ ȂNGO ҹԅ Ὲ ≠

̆₮ԍ ֲ ȁẫ ֲ ῒזῈ῍≠ ̆ ‗ └ ᴆ

∞ Ȃ ҍױ ᴆԈ ӊ ≠ ῏ ҍῒ ȁ ꜚ ῏Ȃ ֓ NGO

҉֟ ̆Ҍֽ ҍῒ └ ̆ ↕

ᵬ Ȃᶛ ȇ̆ ↕Ȉ ̆ Ҭ ̂Center for International 

Environmental Law, CIEL ȁ̃ ̂ International Institute for Sustainable 

Development, IISD̃ ⱬ ꜚҊ̆UNCITRAL ᵬ ȇ ↕Ȉ └ ᵬҹ

ᵬ ̆ ᵬҹᴨᾢ ᴂ ↕ ḱ Ҭⱴץ Ȃ
Ȑ23ȑ 

NGO ̆ ӊ Ȃ Ҭ ץ ӊ ᴍ ҍ ᴆ ҺᵣҺ

Ҋ₃ץ ̔ ѿ̆қ Ȃᶛ ̆ ľGlamis Gold ĿҬ̆ңҩ NGO ₮

ԅ ף≢̆№ ԅ ᴆ ҙ Ȃ
Ȑ24ȑқ ҹ

Ҭ қ ≠ ̆ ױ ᵬҹץ ԍқ ҈ Һᵣ̆ץ ӊ ᴍ

ᴂ ̆ қ ԍ ֲ ӈⱵ Ȃ
Ȑ25ȑ ԋ̆ ҙ ᴪ

ᴪ ̆ᶛ ̆ ľEli Lilly Ŀ̂ Eli Lilly and Company v. The Government of CanadãҬ̆ⱴ

ᴪ̂ Canadian Chamber of Commerce ȁ̃ └ ҙ ᴪ̂ National Association of Manufacturers ȁ̃

ⱴ └ Ὲ ᴪ̂Innovative Medicines Canadã ₮ԅ ӊ Ȃ ױ Һ ̆

ᴂ ‗ ᴪ ᴪ ץ ҙ֟ Ȃ ҈̆ ̆

ľ ≠ Ӌ Ŀ̂ Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal 

Hermanos S.A. v. Oriental Republic of Uruguay Ҭ̃ ҕ Ȃ ̆ Ȃ ԓ̆

ᴪȂ
Ȑ26ȑ 

                                                        
Ȑ22ȑ USMCA (2018)̆Canada - EU CETA (2016), Australia-Chile FTA (2008) Ȃ 

Ȑ23ȑ UNCITRAL, Report of Working Group II (Arbitration and Conciliation) on the Work of Its Fiftieth Session (New York, 9 − 13 February 

2009), eSubscription to United Nations Documents (24 November 2017), https://undocs.org/en/A/CN.9/669. 

Ȑ24ȑ See ITALAW, Glamis Gold Ltd. v. United States of America, ItaLaw (1 October 2017), https://www.italaw.com/sites/default/files/case- 

documents/ita0378.pdf. 

Ȑ25ȑ Vivian Kube & E.U. Petersmann, Human Rights Law in International Investment Arbitration, 11 Asian Journal of WTO and 

International Health Law and Policy 65, 76 (2016). 

Ȑ26ȑ AES Summit Generation Limited and AES-Tisza Erömü Kft v. The Republic of Hungary, ICSID Case No. ARB/07/22 E̕lectrabel S.A. 

v. Republic of Hungary, ICSID Case No. ARB/07/19̕Eureko B.V. v. The Slovak Republic, PCA Case No. 2008 − 13. 
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（二）投资仲裁中法庭之友参与的条件 

׆ ̆ Ҭ ӊ ҍ ᴆ ̆Һ Ҋ ԓ Ȃ
Ȑ27ȑ

ѿ̆ ӊ ꜛᵬ ̆ ῒҌ ԍ Ԋֲ ȁ ȁ ԍᴂ

∞ ѿԊ Ԉ ⌠ ꜛᵬ Ȃ ԋ̆ ֜ ӊ Ҭ

Ԉ ῤȂ ҈̆ ᴆ ῏ ≠ ̆ ᴆԈ ӊ ӊ

≠ ῏ Ȃ ̆ᴂ ᴆ Ԉ Ὲ῍≠ Ȃ ԓ̆ ӊ ҍҌ

ᴂ ̆Ҍ ľҌ ⱴ ѿ ᴋ ҌῈ Ẓ ᴋѿ ĿȂ ӊ Ҍ

╠ ҩ ᴆ̆ Ҍ ҹᴂ ᶫ ꜛᵬ ̆ ῒ ֜ ӥ Ҍ Ԉ ῤ̆

ҹ ᴂ ⱴ ԅ Ԋֲ Ȃ 

2006 ȇICSID ᴂ ↕Ȉ 37 Ҭ ҍ╠ Ҭ ѿ ̆ᵖ− ԅ

ᴆ Ὲ῍≠ Ȃ ⱴ ᴂ Ҭ ̂SIAC ȇ̃ ᴂ ↕Ȉ 29 ȁҬ

ᴂ ᴪ̂CIETAC ȇ̃ Ԉ ᴂ ↕̂ Ȉ̃ 44 ȁ

ᴪᴂ ̂SCC ȇ̃ᴂ ↕Ȉ ҈ ӊ ҍ ᴆ ֞ҍῒ Ȃȇ

↕Ȉ 4 ֞ ԅ ꜛᵬ ȁ Ԉ ῤȁ≠ ῏ ץ Ҍ ⱴ Ԋ

ֲ ᴆ̆ ȇ ↕Ȉ 1 Ҭ ₮ԅᴂ Ὲ῍≠ ҍῈ ‗

↕ Ȃ 

Ьȁ Ѯ б ֒ ԛ ѐ  

╠ ȁᴂ ↕ ӊ ̆ ӊ ҍ ∞ ‰ ҹ

҈ҩ ᴆҍѿҩ ᴆ̆№≢ ̔ ӊ ᴂ ꜛᵬ ̆ ӊ ҍᴂ

̂ ≠̃ ῏ ̆ ӊ ֜ ᴆ Ԉ ӊῤץ ӊ ҍҌ ᴂ

Ȃ ҉ ̆ᴂ ᵬ₮‗ ץ ᴆ ῒז Ȃ

Ҭ ҉ ‰ └ ̆ ֽҹᴂ ӊ ᶫ Ȃ

Ҋ ᴂ ᴆ̆ ѿ ╠ ᴆ ᴂ Ҭ ΐᵣ ץ̆ ѿ № ӊ

ҍᴂ Ȃ 

（一）法庭之友对仲裁庭的辅助作用 

ӊ ῒҌ ԍ Ԋֲ ȁ ȁ ԍ ѿԊ Ԉ ‗

⌠ ꜛᴂ ᵬ ̆ ᴂ ∞ ӊ Ȃᶛ ľBear Creek 

Mining ĿҬ̆ᴂ ҹ̆ ӊ ԍᴂ ΐ ꜛᵬ ҹ ‰Ȃ
Ȑ28ȑ 

                                                        
Ȑ27ȑ USMCA (2018), CETA (2016), EU-Vietnam FTA (2019)̆Canada FIPA (2004), Australia-Chile FTA (2008), US Model BIT 

(2004), US Model BIT (2012), US-CAFTA-DR (Dominican Republic-Central America FTA) (2004), US-Korea FTA (2012), Canada-Peru BIT 

(2006), United States-Uruguay BIT (2005) Ȃ 

Ȑ28ȑ See Bear Creek Mining Corporation v. Republic of Peru, ICSID Case No. ARB/14/21, Procedural No.5̂21 July 2016), para. 36. 
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ᴂ׆ ̆ᴂ ΐ ꜛᵬ Ҍ ѿҩ ‰Ȃ

֓ ᴆ ᴂ ľ ꜛĿᵬ ̆ ҹ ӊ ľ Ŀ

̂materiallỹҌ ԍԈ Ԋֲ ‰̕ ֓ ᴆ ᴂ ⱴ ̆ ҹ ץ

ᶫ Ԋ ҉ Ҍ Ȃᴂ ΐ ꜛᵬ ̆

ӊ ȁ ȁ ⱬ Ғҙ ̆ ӊ ֜

ҍ ᴆҬ Ԋ ῏ Ȃ 

ľApotex ĿҬ̆ᴂ ԍ ꜛᵬ ԅҤ ‰Ȃ
Ȑ29ȑ Ҭ̆ѿ Ԋ׆ ֟

Ὲ ̆ Study Center for Sustainable Finance of the Business Neatness MagnanimitŷҊ

BNM BNM Ὲ ̃ ᵬҹ ӊ ҍᴂ ȂBNM Ὲ ȁ

Ғ ̆ҹῈ῍Һᵣ ֲ ᶫ ῏ Ὲ῍֟ ⱵȂᴂ ҹ̆

ӊ ҹ ᴆҬ Ԋ ᶫ Ҍ ̂materially different 

perspective or insight̃̆ BNM ᴋᵥ ῏ ҍ ̆

ҹᴂ ᶫ ꜛȂ 

ᴂ ҍ ᴆ ⱴľ Ҍ Ŀ Ȃ ľ ≠ Ӌ

ĿҬ̆ᴂ ᾛ ӊ ҕ ̂WHÕ ȇ └ Ὲ Ȉ̂ FCTC̃ ӥ

ӊ ᴍ̆ ҹ WHO ᶫ ꜛᵬ ῒľᵬҹҕ ᵬ Ŀ ᶫ

῏ῃ Ḥ Ȃ
Ȑ30ȑ 

ľEli Lilly ĿҬ̆ ᵬҹ ӊ Һᵣ ҙ ᴪ̆Ӟ

ҺᵣȂῒҬ̆ └ ҙ ᴪ̂NAM̃ ⌠ᾛ‰̆҂ ֟ Ӟ ᾛ ᵬҹ

ӊ ֜ӥ ̆p ᵬҹ ҙ ᴪ ⱴ ⇔ └ ᴪ̂ IMC̃ ᴪ̂ BTC̃

ľҌ Ҍ ԍ Ԋֲ ȁ ̆Ҍ ꜛᴂ ∞ Ԋ

Ŀ Ȃ IMC ҍ BTC ӥҬ ̆ ױ ᴂ ꜛᵬ ̆ ꜛᴂ

∞ ⱴ ԍҒ≠ ᶏῒ ԅ ӈⱵ̆ץ ⇔ └ ᴑҙ

ԅҌ Ȃ
Ȑ31ȑ ӊҊ̆ ᾛ ᵬҹ ӊ NAM ῒ ӥҬ ₮ ̔

ľ └ ҙ ᴪ ҹᴂ ᶫ ῏Ḡ ֟ ӟ ᶛ̆ץ

̂NAFTÃ ᶫ Ḡ ᵥ └ Ŀľ ҩ NAFTA ԍ ֟

‰ ᴪ ꜚĿȂ
Ȑ32ȑ҂ᵝ ֟ ҹ̆ױז ᶫ

                                                        
Ȑ29ȑ(1) Apotex Holdings Inc. (2) Apotex Inc. v. the United States of America, ICSID Case No. ARB (AF)/12/1, Procedural Order on the 

Participation of the Applicant, BNM, as a Non-Disputing Party (4 May 2013). 

Ȑ30ȑ Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay, ICSID Case No. 

ARB/10/7, Procedural Order No.3 (17 February 2015), paras. 24 − 25. 

Ȑ31ȑ Eli Lilly and Company v. The Government of Canada, Case No.UNCT/14/2, Procedural Order No.4 (23 February 2016), p. 3 − 4. 

Ȑ32ȑ Eli Lilly and Company v. The Government of Canada, Case No.UNCT/14/2, Amicus Curiae Submission of National Association of 

Manufacturers (23 February 2016), paras. 6 − 9. 
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ꜛᵬ ҙ ῃ ‰̆ ⱴ Ạ ҍῃ ῤ ̆ ԅ

Ғ≠Ḡ ⱳ ȂľEli Lilly Ŀᴂ ᾛ‰ ₮ΐᵣ № Ȃ№ ╠

Һᵣ ӊ ̆ ץ ₮̆ᴂ ∞ ӊ ΐ ꜛᵬ ҍ

ῒ ȁҒҙ ȁ Ḥ ⱬ ῏̆ ҍῒ

ΐ ẁ ῏Ȃ 

̆ ᴆҬ̆ ԍ ᶫ ӊ ̆ ᶫԊ

ӊ ⌠ᴂ Ȃ ľApotex ĿҬ̆ ̂Mr. 

Appletoñ ₮ԅ ӊ Ȃᴂ ҹ̆ ᴂ ү ҙ

Ғҙ ̆ᵖ ᴂ Ҍ ҹ ῒ ᶫ ץ ԍ Ԋֲ ̆

ῒ ꜛᵬ Ȃ
Ȑ33ȑ ľResolute Forest ĿҬ̆ᴂ Apotex ̆

ԅѿᵝ ̂ ̃ Ȃ
Ȑ34ȑ ľBear Creek Mining ĿҬ̆ ᵬҹ ̆

ᵹ ̂Dr. Carlos López̃ ӊ ᾛ‰̆Ҍ Ҭᴂ ԍ ᵹ

ԍ ᴂ ԅ ‰̆ ԍ Ҭῒҍ ֲ ҍ Ḡ ᴪ

̂DHUMÃ῍ ֜ ̆ῒҬ̆DHUMAҹ ᶫԅԊ ꜛḤ ̆ᴂ ҹ

ᵹ Ғҙ DHUMA Ԋ ľ Ŀ̂ combinatioñᴪҹᴂ

Ҍ ԍ Ԋֲ ̆ ҹῒ ꜛᵬ ‰Ȃ 

（二）法庭之友与案件的利害关系 

ӊ ∆ ᵬҹѿ Ḇ Ὲ῍ ҍ └ ̆ῒ ԍ ᴂ Ҭ

Ὲ῍≠ ̆ ⌠ ᴂ Ὲᴧ ΐ ҍ ≠Ȃ ̆ ⌠ᴂ

ᴆ ᵣ ӊ ҍҺᵣȂ ̆ ȁᴂ ↕ ӊ ҍ
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≠ ῏ Һ ̆ᴂ Ȃ 

ľ ≠ Ӌ ĿҬ̆WHO ȇ └ Ὲ Ȉ ӥ ҹῒ ԍ

Ὲ Ӌ ӊ ≠ ῏ ̆ ҹ Ԉ ԅ Ӌ ԍῈ῍ẫ └

̆ WHOȇ └ Ὲ Ȉ ῒ ‰↕ ԅ ῏ ̆

ԍȇ └ Ὲ Ȉ 180ҩ Ὲ ֟ Ȃ ̆WHO ȇ

└ Ὲ Ȉ ӥ ӊ ᾛ‰Ȃ 

№ᴂ ԍ ӊ ≠ ῏ ‰ Ҥ Ȃ ľApotex ĿҬ̆ᴂ ҹ̆

ӊ ‰ӊѿ ľ ≠ ῏ Ŀ ̆ῒ ₮ ѿ ≠ ῏ ̂general 

interest̃̆ ̆ ᴆ ᴪ ῒף ≠ȁ ↕֟

Ȃ Ҭ̆ ֟ Ὲ BNM ҹ ԍ ᴆ ≠ ῏ ̔Ḃԍῒ ᶫ

Ⱶ̆ҹῃ └ ̂a more ethical legal framework Ȃ̃

ᴂ ҹ̆ NAFTA └ ֟ Ḡ ̆ BNMΐ ѿ

≠ ῏ ̆ᵖ BNM ῒҍ ≠ ῏ ̆ ῒף ≠ ↕

ᵥ ⌠ᴂ Ȃ ̆ Ҭ ѿᵝ ӊ ̆ѿᵝ

ᴂ̆ ҹ ԍ ᴆ ≠ ῏ ҉ ҹ ף ῒז ᴆ ᶫ ≠ᶭ Ȃ

ᴂ ҹ̆ץ Һ ≠ ῏ ҍ ᴆ ̆ ԅ ӊ └

∆ ȂľResolute Forest Ŀ֞ ԅľApotex Ŀ ≠ ῏ ‰Ȃ 

ľBernhard ĿҬ̆ ľ ≠ҍֲ Ҭ Ŀ̂ European Center for Constitutional 

and Human Rights, ECCHR̃ ҹῒ ᴂ ≠ ῒ ‗ ̆

Ὲ ⱬ᷅ ֲ ̆ ҬḆᶏῈ ֲ ᴋ ῒ ӊѿȂᴂ ᵌ

Ӎ ҹ̆ECCHR №῏ ᷅ ֲ ᴑҙ ᴋ ̆ᵖ ԍ ֲ ῒ ᷅ ֲ ̆

Ҍᴪ ᴑҙ ᴪ ᴋ ̆ ECCHR ӊ ̆Ӟ Ҍ

ľ ≠ ῏ Ŀ Ȃ
Ȑ35ȑ 

（三）其他考量因素 

ѿ̆ ӊ Ҭ ̂independence and neutrality Ȃ̃ ӊ ľ Ԋֲ

Ŀ̆ ӊ ҍ Ԋֲѿ ̆ᵖῒ₮ ҍ ᴆ Ԋֲ Ҍ Ȃ
Ȑ36ȑӞ

̆ ӊ Ҭ Ҭ ̆ ӊ ԍ ᴆ Ԉ

≠ ̆ ҍץ Ԋֲѿ Ӟ Ҍѿץ ȂԊ ҉̆ ᴂ ᴆ

                                                        
Ȑ35ȑ Bernhard von Pezold and Others v. Republic of Zimbabwe, ICSID Case No. ARB/10/15, Procedural Order No.2̂ 26 June 2012), paras. 

20 − 24. 

Ȑ36ȑ Bernhard von Pezold and Others v. Republic of Zimbabwe, ICSID Case No. ARB/10/15, Procedural Order No.2̂ 26 June 2012), paras. 

20 − 24. Ҭ̆ᴂ ҹ̆ ԍ ӊ ̆ ICSID 37 ̂2̃̂ 1̃ Ҭ ӊӈ̆ ̆ ӊ

ΐ Ҍ ԍ Ԋֲ Ȃ 
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Ҭ ӊ ҍῒҬѿ Ԉ Ԋֲ Ȃ ̆ ӊ ҍ Ԋֲӊ ≠

῏ Ҍᴪ ῒ ҍ ̆ᵖ ӊ ῒҍԈ Ԋֲ ῏ ̆ ῒ

⌠ ꜛ ῒז ꜛȂ 

ᴂ ץ ̆ ӊ ҍԈ Ԋֲӊ ῏ ῏ ’ Ҍ Ȃ ľEli 

Lilly ĿҬ̆ ֲ Eli LillyῈ ѿ └ Ὲ ̆Ӟ └ ҙ ᴪȁⱴ ⇔

└ ᴪ ᴪ ᴪ Ȃ Ҭ̆╠ ҈ ᴪ ᴂ ҹ ӊ ̆

Eli LillyῈ ◐ └ ҙ ᴪ ԊȁEli Lilly Canada Inc.̂ ľLilly CanadaĿ̃

ⱴ ⇔ └ ᴪ ԊȂ ֲⱴ ԅ ╠ Һᵣ ̆

ᵖᴂ ׅ ᾛ ԅ └ ҙ ᴪ ӊ ̆ ⱴ ⇔ └ ᴪ ╠

ᴪ ᵬҹ ӊ ҍᴂ ̆ ԍ Ȃ
Ȑ37ȑ 

ľ ≠ Ӌ ĿҬ̆WHO ȇ └ Ὲ Ȉ ӥ Ӟ ԍҬ

ᵝȂӋ ȇ └ Ὲ Ȉ ̆WHO ȇ └ Ὲ Ȉ ӥ

ӊ Ҭ ₮ԅ Ӌ ̆ ᴂ Ҍֽ ԅ WHO Һᵣ ӊ

̆ ԅ ӊ Ӌ ̆ ᵣ ᴂ ‗ҬȂ 

ᵖ ̆ ᴂ ҹ̆ ӎ Ҭ ӊ ᾟ№ Ȃ

ľBernhard ĿҬ̆ ECCHR ӊ ӎ ȂḆ

ᶏ ᴂ ᵬ₮ ∞ ῏ Ԋ ̆ ӊ ‰ ӥ ҈ ̂Nyahode 

Union Learning Centre, NULC̃Ȑ38ȑ ̆ ҈ ҍѿᵝ ᾢ ̂Mr. Saccõ῏ ̆

ᾢ ҍ ֲ ԍ ӊҬȂ
Ȑ39ȑᴂ ҹ ֓ ץ Ҭ ֟

̆ ᴂ Ȃᴂ Ӟ ԅ ӊ ԍ ≠ ῏ ȁ ꜛᵬ

ҍ ᴆ̆ᵖ ҹ ӎ ԅ ӊ Ҍ ҍ ᴆԊ Ȃ 

ԋ̆ ᴆ Ὲ῍≠ Ȃ ᴂ ↕ ᴆῈ῍≠ ᵬҹѿҩ ҍ ᴆ

ԇץ ̆ᵖԊ ҉̆ ᴂ Ҭ̆ᴂ ᴪ ᴆ Ὲ῍≠ ҉∞

ӊ Ȃῒ ԍ̆ᾛ NGO ֲ ᴂ ̆ ԅ῏ԍ ᴂ

ӊ ̆ ԅ ᴂ № Ȃᶛ ̆ ľ ĿҬ̆ᴂ

ӊ ľ̔ ̆ Ὲ῍≠ ̆ Ҭ ᵣ ₮

ԅ ԊҺᵣӊ ᴂ Ҭ ̆ Ҍֽֽ ҹῒҬѿ Ԉ Ԋֲ

ŀŀĿ Ҭ ӊ ₮̆ Ԉ ‗ ԅῒῈ ̆ᴂ ӊ

                                                        
Ȑ37ȑ Eli Lilly and Company v. The Government of Canada, Case No. UNCT/14/2, Procedural Order No. 4̂23 February 2016̃. 

Ȑ38ȑ NULC ⇔̆ NULC Ҭ ꜚ ֲ Ȃ 

Ȑ39ȑ See Bernhard Von Pezold and Others v. Republic of Zimbabwe, ICSID Case No. ARB/10/15, Procedural Order No. 2 (26 June 2012), 

para. 33. Ҭ ӊ Ԋ ̆ ᶭץ ῤ ᴋ ̆ ֲ ҹ̆ᶭ

̆ ױ Ԋ ҉ ̆ ױז ҹ ᵬ ҹ̆ᴂ Ҍ ҹ

ֲ ѿҺ Ȃ 



论国际投资仲裁中法庭之友的参与 

97 

ᴂ ̆ ᴂ Ὲ ȁ ᴇ̆ ӊ̆ ӊ

ᴪ ҩ Ȃ ľ ≠ Ӌ ĿҬ̆ᴂ ԅ

Ԉ Ὲ῍≠ ̆ ҹ ӊ Ḇ ̆ Ὲᴧ ԍ

ᴂ Ȃ 

̆ ᴂ Ὲ῍≠ ’Ҋ̆ ӊ ᾛ‰ȂᵖῈ῍≠

Ҍֽ ӊ ῀ᴂ ѿ ľỲ ╕Ŀ̆ ֓ ᴆҬ̆ᴂ ľ ף Ὲ῍≠ Ŀ

ᵬҹ∞ Һᵣ ӊ ѿ ‰Ȃ ľResolute Forest ĿҬ̆ᴂ

‰ ҹľ ӊ ҍḆ Ὲ῍≠ ӊ Ŀ̂ link between their application and 

furtherance of the public interests Ȃ̃Ӟ ̆ Ὲ῍≠ ᵬѿ ҍ ᴆ ⱴץ∞ ̆

֜ ӊ ῒ Ḇ Ὲ῍≠ ȂľApotex Ŀ

ᴂ ֞ ԅ Ȃ BNM ̆ᴂ ҹ Ὲ῍≠ ̆

ῒ ‗ ֟ Ԉ Ԋֲ ̆ᵖᴂ BNM ԅ

ᵥ Ὲ῍≠ ̆ῒ ҹ Һ ľῈ῍≠ Ŀֽֽ ѿ ῒ Ғҙ≠ ̆

ӊ ‰Ȃ 

ȁ ԛ ѐ Ѯ ‾ 

ӊ ҍ ᴂ ᴆ ΐᵣ ≠ῤ ̆ ᴂ ҩ Ҭᶭ ᴂ ↕ȁ

ץ Ԋֲ ≢ ⱴץ∞ Ȃ 

ᴂ ᾛ‰ ӊ ᾛ ῒ ֜ӥ ̆ ӊ ≠Ȃᵖ

Ҭ̆ ӊ ֜ӥ ⌠Ҥ └Ȃ ӊ ֽ ᾛ ֜ѿ

ӥ ̆ Ԋֲ ץԇץ ̆ᵖҌᴪ ӊ ֜ ӥ Ȃ ӊ

ӞҌ ԍ Ԋֲ ֜ԋ Ȃ2017 ȇSCCᴂ ↕Ȉ ӊ ԅ

ⱴ ̆ῒ ҈ ̆ᴂ ץ Ԋֲ Һꜚᾛ ӊ ῒ ֜ ӥ

ᾟ Ȃᵖ׆ ╠ ̆ᾛ ӊ ᵬ ѿ ᾟ № Ȃ 

ӊ ҍ ⌠ ̆ῒ ԍᴂ ↕

̆ᴂ ⱬ ⌠ └Ȃᴂ Ҍ ᴂ ↕ ᴂ

Ȃ ҹ ᴂ ̆ Ԋֲ ᵬ₮ ᴂ ‗ ̆ Ԋֲ

ץץ ҹ ᴂ ᴂ ‗̆ ̆ Ԋֲ

ᴂ ↕ Ԋֲ ᵣȂᵖ ̆2017 ȇSCCᴂ ↕Ȉ ԅ ̆ ҈

̆ᴂ ץ Ԋֲ Һꜚᾛ ӊ ῒӥ Ȃ ҍ ȁ

ӊ ≠ ̆ ᶏȇSCCᴂ ↕Ȉ ҹ ӊ └

ᾢ ѿ ᴂ ↕Ȃ 

Ҍ ԍ ӊ ҹ ̆ ׂҹ ̆ ᴂ
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ӊ ҍ ȁ ᶛȂҌ ̆ ӊ ̆ᵖ

ᴂ Ὲ └̆ ӊ זҍῒץ ᴪῈᴧѿ ľ Ŀ Ȃᶛ ̆ ľ

ĿҬ̆ᴂ ῒ ҍ ̆ᵖ ӊ ץ Ҭ

̕ ľEli Lilly ĿҬ̆ᴂ ₮̔ ӊ ҍῒזῈᴧѿ Ҍ ҍ ̆

ᵖ ױז ץ ҕ Ȃ 

ԍ ӊ ᴆ ≠̆ᴂ ԅ ѿ ̆ ҹ ӊ ԍ ᴆ

ҍѿ Ὲᴧ ≢̆ Ӟ ԅ Ȃ
Ȑ40ȑ ľ ≠ Ӌ

ĿҬ̆ᴂ ̔ ԍ 2006 ȇICSIDᴂ ↕Ȉ 37 ̆ ӊ ≠ῤ

Ҍ ῒ ᴆ ≠Ȃᵖ Ԋ ҉̆ ѿ ᴂ ̆ ӊ ץ

ῒז ᴂ ᴆȂ
Ȑ41ȑᾛ ӊ ҍ ᴆҬ ̆ ӊ ץ

ᴂ Ὲ └ ᴂ ᴆȂ Ḃ ᴂ Ὲ ̆֞ ᴂ ῒ

ז ̆ Ԋֲ ῏ ᴆ ӊ Ạ Ȃ 

ӊ ᴂ ᴆ Ḥ Ὲ └ ᴂ ᴆ ῏ ᴆ ̆ҩ≢ ᴆҬ

ᴂ ҹԅᶏ ӊ ‰ ῒӥ ̆ᾛ ῒ ῏ ӥ ᴆ̆ᴂ ̆

ӊ ᴆ ᵬ‰ ӥ ᶏ ̆ ҈ֲȂᵖṿ ѿ ̆2017 ȇSCC

ᴂ ↕Ȉ ԅ ӊ ᴆ ≠Ȃ ҈ 3 6 ̆ҹ‰ ῒӥ

̆ ӊ ץ ᴂ ӥ ᴆ̆ᴂ Ԋֲ ѿ ᵬ

₮‗ ̆ Ḡ ῏Ḥ Ḡ Ȃ 

ӊ ҍ ᴆ ȇץ̆ ᴪ Ȉҹᶛ̆ ᵬҹ ӊ Һᵣ

ᴂ ֜ ̂application for leavẽ ӥ ̂amicus briefs Ȃ̃ Ҭ̆

ԅ Ḥ ӊ
Ȑ42ȑ̆ ᵬҹ ӊ ҩֲ ̔̂ 1̃ ҍԈ Ԋֲ

׆ ῏ ̂affiliation Ȃ̃̂ 2̃ ‰ ӥ Ҭ ᶫ ꜛ ᴋᵥ ȁҩֲ

̆ ꜛ ῒז ꜛȂ Ҭ ҍ ᵥ ≠ ῏ ȁӥ

Ҭ ԅ ֓ Ԋ ȁᴂ ҹᵥȂ ӊ ӥ Ҭ

‰ ȁ ̆ Ҍ 20 ̂ ̃̆ Ԉ ῤ Ȃ
Ȑ43ȑ 

                                                        
Ȑ40ȑ ᶛ ̆2003 ȇ ᴪ ȈҬ ̆ ӊ ᴆ ҍѿ Ὲᴧ ≢ ľ̆ ӊ

ᴆ ᶭ 2001 ȇ ᴪ Ȉ ĿȂ 

Ȑ41ȑ ᶛ , Lone Pine Resources Inc. v. Canada, ICSID Case No. UNCT/15/2̕Mobil Investments Canada Inc. v. Canada, ICSID Case 

No.ARB/15/6 E̕li Lilly and Company v. The Government of Canada, Case No. UNCT/14/2 A̕potex Inc. v. United States of America, ICSID Case 

No. ARB (AF)/12/1 Ȃ 

Ȑ42ȑ ᶫ Ḥ ̔̂ 1̃ Ȃ̂ 2̃ Ȃ ӊ ֲ ̆

ᶫῒ ȁҺ ̂ ̃ ꜚ ץ ᴋᵥ └ ֲ ᵣȂ 

Ȑ43ȑ ῤ └ Ҭ ԍ ӊ ֞ ᵌ ̆ ҹľ ↕Ŀ̆ ᶛ ̆ ȇ ҉ ↕Ȉ

29 4 13 ̆ ӊ Ҍ Ԋֲ ֜ ӥ ѿ Ȃ ȁ ȇ̔ľ ӊ Ŀ└

ῒṢ ӈȈ̆ ȇ Ȉ2006 1 ̆ 57 Ȃ 
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ӊ ӥ ᴂ Ԉ Ԋֲ̆ Ԋֲ ѿ

ῤ̆ ῒ ̆ ֜ ᴂ Ȃ ԍ ӊ ֜ ӊ ῒӥ

ѿ ֜̆ ⌠‰ԇ ӊ Ῥ ֜ῒ Ȃᴂ ᾛ‰ ₮ᵬפ ̆ Ԋ

ֲ ӥץ ӊ ̆ ̆ Ԉ Ӟ ץ ӊ Ҭ

̆ᵖ ԍᴂ Ҭ ᴂ ‰ԇ ӊ ֜ ᾟ ⱴ₮

̆ ӊ ᴂ ҍ ⌠ ҹ Ȃ 

ҷȁ Ѯ б ԛ  

ӊ ᾛ ҍ ᴂ ̆ ԅ ҉ ľ ҍĿ̆ ҉ ᴂ ᴆ

‗֟ ԅ ̙ ᵀ ӊ ᴂ ᴆ ̆ ῒ ‗Ҭ

̆Ӟ ӊ Ҭ ᵬ Ȃ 

׆ֽ ╠ ᴂ ᴆ ̆ ӊ ҍ ⱴ̆ᵖ ᵣ ӊ ⱬҌ

Ȃ ԍᴂ ↕ Ҭ ᴂ ӊ ̆ ᴂ

ֽ ‗ӥ №̂procedural historỹ ӊ ֜ ̆

‗ № ӊ ᶫ Ȃ ӊ ₮Ҍ ԍ Ԋֲ Һ

̆ᴂ ľ Ŀ ̆ Ҍ ̆ ῒז ℗῀

№ ץ̆ ӊ ₮ ֲ ῏ Ȃ ѿẠ Ҍ ̆ѿ

ᴂ Ҭ ᴂ Ҍ Ὲ Ғ ̆ԋ ̆ᴂ ‗ Ԋֲ

̆Ḡ ᴂ Ҍ ҹ Ԉ Ҭ ֓ Ȃ ̆ ҹᴂ ԍ

ӊ ҍľ Ҍ ĿȂ
Ȑ44ȑ 

ᴂ ‗Ҭ̆ ӊ ᴂ Ȃᶛ ̆ ľ Ŀ

Ҭ̆ᴂ ‗Ҭ ԅ ӊ ̆ ӊ ̆ᵖԊ

׆̆҉ ‗Ҭ ץ ₮̆ᴂ № NAFTA 1102 ҍȇ῏ Ȉ̂ GATT̃

3 ΐ ԅ ӊ Ȃ
Ȑ45ȑľBiwater Ŀ̂ Biwater Gauff̂TanzaniãLtd.,v. 

United Republic of Tanzania ᴂ̃ ԅѿ ᴂ̔ ‗Ҭ ԅ

ӊ ӥ ̆ ᴂ ᴆ ⌠ԅ ꜛᵬ ̆ᵖԊ ҉̆ᴂ
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Ȃ
Ȑ47ȑ 

ҍ ӊ ᴆҬ ⱬ ̆ ᴂ Ҭ ӊ ̆

ҹ ӊ ҍ ӈ ԍ ӈȂ
Ȑ48ȑ ᴂ Ὲ ᵝȁᴂ

̆ᶏ ӊ ᴂ ҳ ̆ғ ᴂ ̆ Ԋֲѿ

ӊ ҍ ̆ᴂ Ҍ ӊ Ȃ 

Ḃ ̆ ᴂ Ҭ ӊ Ӟ ԅѿ Ḥ ̆ ӊ Ҍ └ԍ

ȁľҺ Ŀ ȁ ↕ȁ ȁ ∞ⱬ ↕ └̆ῒ ӥ ⱬ ҍ

ӊ Ғҙ ȁ ᴇṿ ῏Ȃᴂ ᾛ ֲ ҍᴂ
Ȑ49ȑ̆ ԅᴂ

└ ̆ ᴂ ẁ ̆ ₮ ΐ ӈȂ

ᴂ ↕ ӊ └ ’Ҋ̆ ӊ ᴂ Ҭ ₮ ̆

ѿҩ ++ ᴂ ᾟ№ ӊ ̆ ԍ ⱬ Ҍ Ȃ 

Ὡȁ ѐ б Ѯ  

╠ Ҭ ӊ ҍ ᴂ ᴆ ̆ ӊ ҍ ᴆ֞ Ȃ

ӊ ̆Ҭ ҍ ᵥ ᵬ ӊ └ ҹ Ṣ Ȃ 

ᾢ ̆ ᴂ ᴆҬ̆ ӊ ץ ľ ĿӞ ץ ľ ĿȂ ӊ

Ҍ ľ Ԋֲ Ŀ̆ ῒ ԍ ᴆ Ԉ ≠ ̆ᵖ ӊ

Ҭ ̆Ԋ ҉̆ ᴂ ᴆҬ ӊ ҍῒҬѿ Ԉ Ԋֲ

Ȃ Ӈ ̆Ҭ ӊ Ҍ ѿ ̆ ᴆ ᴂ

ȁ ӊ ȁᴂ Ȃ 

≠№Һꜚ₮₯ȁᾟ׆ ӊ └ Ὲ῍≠ ̆ ᾢ ľ ӊ ֽ

NGOĿ ȂҌ ׆ ↕ ᴆҬ̆ Һᵣ ӊ ₃ӍҌ

└̆ᴋᵥҩֲȁ ≠ ȁ ≠ ץ ҹ ӊ Ȃ Ҭ̆ ץ ӊ ᴍ

ҍ ᴆ Һᵣ ץ қ ᵣ̆Ӟ ץ ҙ ᴪȁ ᴪ ̆ ȁ ᵣ

Ӟ ₮ ӊ ᵣȂ ῤ ӊ ȁⱳ

ԅ ԅ ̆ ץ ҍ ⌠ ҉Ӟ ̆ ӊҊ̆Ҭ

Ȃ ̆ Ҭ ᴆ ̆ ̆ᶏ ᴆ ≠

῏ Ὲᴧ ῏Ԋ ̆ ̆ Ὲᴧ ľ ӊ Ŀ└ ̆ ᴪ ᵣȁ

ҍ ᴂ ᵬ Ȃ N̆GOׅ ӊ

Һᵣ̆ ҉ΐ ѿ ⱬ NGO ̆ᵖ׆ᴂ Ҭ NGO Һ

                                                        
Ȑ47ȑ Piero Foresti etl. v. The Republic of South Africa, ICSID Case No. ARB (AF)/07/01, Award (4 August 2010), p. 9. 

Ȑ48ȑ ȇ̔ ᴂ ҈ ҍ Ȉ̆ ȇ ̂ ᴪ Ȉ̃2014 11 ̆ 75 Ȃ 

Ȑ49ȑ ȇ ᴪ Ԋᴂ Ȉ̂ 2006 ḱ ̃ 19 Ȃ 
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̆ NGO ԍ ֲ ӈⱵȁқ ֲ ẫ ῏℗ Ҍ қ

Ҭ ≢ ̆ ԍ ֓ NGŎҬ Ȃ 

׆ ҍ ̂ Ҭ ̃ ӊ ̆ ץ ׆ Ҋ₃ҩ

₮ ӊ ̔ ѿ̆ ӊ Ȃ ӊ ҍ Ԋֲӊ ≠

῏ Ҍᴪ ῒ ҍ ̆ᵖ ӊ ῒҍԈ Ԋֲ ῏ ̆

ῒ ⌠ ꜛ ῒז ꜛȂ Ҭ̆ ӎ Ҭ ӊ

̂ ӊ ‰ ӥ Ҭ ⌠ ֲᴋᵥ ꜛ Ȃ̃ ԋ̆Һ ӊ

ľ ĿҌ ԍԈ Ԋֲ ӊ ľ ꜛᵬ Ŀ ‰̆ ≢ ̆

ҍ Ҍ ӊ ֽ ᶫ ľ Ŀ Ԋ ץ̆ ᴂ

̆ῒ Ȃ ҈̆ └ ӊ ҍ ≠̆Һ ӊ

≠ֽ ԍ ֜ӥ ̆ΐᵣ ҉ ӊ ҍ ≠ Ȃ ̆ ӊ ҍᴂ

ᴆӊ ≠ ῏ ľ ≠ ῏ Ŀ̆ ᴂ ≠ ῏ ̆

‰ҍῒז ‰ Ȃ 

Цȁ  

ӊ ᴂ Ҭ ҍ ̆ ᴂ Ԉ Ὲ῍≠ ӊ҉Ȃ

ᴂ Ҍ ԍ Ԋᴂ Ὲ ̆ᶏῒ Ὶ Ὲ ȁ Һ ҍ ↕ Ȃ

ӊ ҍ ԅῈᴧ ᴂ ̆ ѿ ҉ ԅ Һ̆ ԅ ᴂ

Ȃ 

׆ ӊ Һᵣ ̆ҩֲȁ ≠ ȁ ≠ ȁ ץ ҹ ӊ

Ȃ ӊ ᵝҍῒľ ꜛᴂ Ŀ ⱳ ℗῏ ̆ῒ ѿ Ҍ ԍ Ԋֲ

ᴍȁ ҹᴂ ᶫ ꜛ ֲȂ ̆ ԍ ӊ └ ԍᵣ ľ ҍĿ̆

ӊ ᴆ ‗ ≠ ῏ ̆ ᴆԈ ≠ Ȃ׆ᴂ ̆ᴂ

ΐ ꜛᵬ Ҍ ѿҩ ‰̆ᵖ ᴆҬ̆ ԍ ᶫ

ӊ ̆ ᶫԊ ӊ ⌠ᴂ Ȃᴂ

ԍ≠ ῏ ‰Ҍѿ̆≠ ῏ ץ Ԉ ԍ ӊ ҙ ̆Ӟ ץ

ӊ ꜚ ῏℗̆ ץ ῒז῏Ӎ ӊ ף ᵣ ≠ Ὲ ≠Ȃ №

ᴂ ԍ ӊ ≠ ῏ ‰ Ҥ ̆ ҹ ӊ ₮ ѿ ≠ ῏

ΐ ≠ ῏ Ȃ ҉ ̆ᴂ ᵬ₮‗ ץ ᴆ ῒז ̆

ӊ Ҭ ̆ ᴆ Ὲ῍≠ Ȃᾛ ҍᴂ ᴆ ӊ ̆ῒ ≠ ֽ

֜ѿ ӥ ̆ ₮ Ȃ ԍ ᴆ ≠̆ ̆ ӊ

ץ Ԋֲ ᶫȁ ᴂ Ὲ ң ֜ Ȃ 

ӊ ҍ ᴂ ӈ ԍ ӈ̆ᵖῒ ⱬ ᵬ Ҍ Ȃ
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ӊ ץ ľ ĿӞ ץ ľ Ŀ̆ ľ ӊ ֽ NGOĿ ̆Һꜚ₮

₯ȁᾟ№≠ ӊ └ Ὲ῍≠ ̆ ׆ ӊ ȁҍ ᴆ ≠ ῏ ̆

ҍ ̂ Ҭ ̃ ӊ Ȃ 

 

The Participation of Amicus Curiae in Investment Arbitration 

LIU Lu 
 

Abstract: Transparency in investment arbitration has been an important issue that has been 

discussed continuously in recent years, and the “public participation” required by it has been 

achieved through the participation of amicus curiae. Investment arbitration retains the requirement 

of the privacy of commercial arbitration, but the effect of its award is far greater than that of 

private interests, which arouses the international community’s doubts about investment arbitration. 

The participation of amicus curiae broke the absolute privacy of arbitration, alleviated the 

institutional contradiction of “private law procedures to solve public law problems”, and to a 

certain extent straightened out the theoretical basis of investment arbitration. The standard 

determining the application of amici curiae mainly includes the assistance to the arbitral tribunal, 

whether the amici brief discussed issues within the scope of the dispute, whether the amicus curiae 

have significant interest in the dispute, whether the subject matter of the arbitration case involves 

public interest. Those who are allowed to participate into the procedure as amici curiae are entitled 

to submit written submissions but not to plead orally. The theoretical significance of amicus 

curiae’s participation in investment arbitration is greater than the practical significance, but its 

potential cannot be ignored. Amicus curiae in an investment arbitration can be neither an 

“opponent” nor a “friend” for China and Chinese investors, we should understand and utilize the 

amicus curiae system in investment arbitration. 

Keywords: Amicus Curiae;  Investment Arbitration;  Transparency 
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