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论独立保函不当拒付损害赔偿：以中国银行与
UBAF独立保函纠纷案为中心 

 

王金根 
 

 

摘  要：保函生效后，若受益人交单相符，保函开立人必须支付受益人；若交单不

符，保函开立人必须发出拒付通知。否则，保函开立人构成不当拒付，应对受益人承担

不当拒付损害赔偿责任，除非受益人存在保函欺诈。URDG758 并不具有国际商事惯例

效力，独立保函中约定非单据性生效条件时，法院无从根据 URDG758 非单据性条件不

予置理规则认定保函一经开立即生效。保函欺诈并非单据表面不符，开立人无须遵守拒

付通知 5 个工作日期限限制。保函编号错误并非不符，开立人不得凭此拒付。受益人提

交虚假单据索款显然构成欺诈，但在没有构成实质性欺诈的情况下开立人是否有权终止

支付，不无疑问。一旦开立人不当拒付，其不仅应赔偿受益人保函索款金额本身，而且

应赔偿相应利息甚至受益人因此而遭受的律师费损失。但此损害赔偿理应受保函独立性

原则限制。最高人民法院所判决的“中国银行与 UBAF 独立保函纠纷案”完整地呈现了

保函不当拒付损害赔偿争议，但判决说理个别地方仍有改进余地。 

关键词：非单据性生效条件；拒付通知；保函欺诈；不当拒付损害赔偿 

［中图分类号］D997.3  ［文献识别码］A  ［文章编号］2096-6180（2021）01-0090-19 
     

一、问题的提出 

Ḡ₱ Ḡȁ ט Ḡ̆ ֲ ֲ₮ΐ ̆ ֲ ֜

Ḡ₱ ῒ ѿט ӥ Ȃ
Ȑ1ȑ Ḡ₱ ῤ Ҭ ᵬ Ȃ

Ḡ₱ ᴆ ̆ ֲ ȇ ֲ ῏ԍ Ḥ

ᴆ Ȉ̂ Ȑ2005ȑ13 ̆Ҋ ȇḤ Ȉ̃ȁ ᴪȇ ט

Ḡ₱ ѿ ↕Ȉ 758 ₮ ̂URDG758̃ ∞ ҉̆ԍ 2016

ԅȇ ֲ ῏ԍ Ḡ₱ ᴆ Ȉ̂ Ҋ ȇ Ḡ₱

Ȉ̃̆ ҬԈ Ḡ₱ ȁ ‰ȁ ᶛ ᵬ₮ԅ ̆

                                                        
̵ᵬ ̷׃ ̆ ̆ ֹ ◐ ̆Ҭ ҍ Ⱶ Ҭ Ὶ Ȃ 

̵ ̷ ᴪ ľ Ḡ└ ᵣ Ŀ̂ ‰ ̔19BFX124 Ȃ̃ 

Ȑ1ȑȇ ֲ ῏ԍ Ḡ₱ ᴆ Ȉ̂ Ȑ2016ȑ24 ̃̆ 1 Ȃ 
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ҹľѿ ҕ ╠↓ ⇔ ĿȂ
Ȑ2ȑ 

ȇ Ḡ₱ Ȉ ץ ̆ ‗ԅ ᴆ̆ ‗ԅ Ԋֲ

Ԉ Ȃ ̆ ↕ ֲ└ ȁ ֲ ̆ḂҌ ᾧ Ȃⱴ҉

URDG758 ȇ Ḡ₱ Ȉ ῃ ֲҌ ט ễ ̆

Ҭ ῏ ׅԈ Ҍ Ȃ 

2019 ̆ ֲ ľҬ ҍ UBAF Ḡ₱ Ŀ̂ UBAF ̃
Ȑ3ȑ∞‗̆

Ḡ₱ ᴆȁ ט ȁ ҍ ễ Ḡ₱Ҍ ט ễ

ԅ ῀№ ̆ ԍ ‰ױ URDG758 ȇ Ḡ₱ Ȉ ῏ ↕ȁ

ӈ҉ Ḡ₱Ҍ ט ễ ↕̆ ΐ ӈȂ 

ᴆ ҹ̔2010 11 2 ̆ ҍף HJ Ὲ ȇ ᶫ Ȉ̆ HJ

Ὲ ᶫף ᶫ ⱵȂ2010 11 4 ̆HJ Ὲ ҍ

ȇ№ Ȉ̆ HJ Ὲ Һ Ҋ ᶫ ӈⱵ№ Ȃ

2010 12 8 ̆ ҍ ȇ Ȉ̆ ΐᵣ ҉ ȇ№

Ȉ ̆ ȇ№ Ȉ Ҋ ט ȁ ̆

̆ ῒ῏ Ὲ Ḡ₱Ȃ ̆₣ ҙԍ 2010

12 25 Ҭ № Ḡ ט Ḡ₱ Ḡ Ḡ₱Ȃ2010 12 31 ̆

Ҭ № ₮ΐԅץ UBAF ҹ ֲ Ḡ ט Ḡ₱ Ḡ Ḡ₱Ȃ ̆ Ҭ

№ ̆UBAF ΐԅ₮ף ט Ḡ₱ Ḡ₱Ȃ Ḡ₱ Ḡ₱

URDG758Ȃ Ԉ Һ Ḡ ט Ḡ₱ Ḡ Ḡ₱ ֲҬ

№ Ḡ₱ ֲ UBAF ӊ ̆ῒҬ̆UBAF ȁ ҉ ֲ̆Ҭ №

ȁ҉ ֲȂ ᴆԈ Һ Ḡ₱ ȁ Ḡ₱ ץ Ҍ ט ễ

Ȃ
Ȑ4ȑ 

二、独立保函非单据性生效条件的判定 

Ḡ₱Ҋ ֲ Ḡ₱ ֲҌ ט ễ ᴋ ѿҩ ᴆ̆Ḃ Ḡ₱ҙ

ғ ט Ḡ₱ Ȃ Ḡ₱ ̆ Ҍ Ȃ Ḡ₱ ̆URDG758

4 c ľ̔ ֲ Ḡ₱ ӊ Ḡ₱ ӊ ῒז Ԋᴆӊ

                                                        
Ȑ2ȑ ȇ̔ѿ ҕ ╠↓ ⇔ Ȉ̆ ȇҬ ∞Ȉ2017 15 ̆ 24 Ȃ 

Ȑ3ȑ Ҭ ᴍ Ὲ № ҍ ᴿ ῌ ̂ ̃ Ὲ Ḡ₱ ̆ ֲ Ԋ∞‗ӥ̂ 2018̃

880 ̕ ֲ Ԋ∞‗ӥ̂2014̃ ҈∆ 3 Ȃ῏ ∞‗ ₣ ̂ ̃ Ὲ ȁ

Ὲ ҍ ף ᴪ Ḡ₱ ̆ ֲ Ԋ∞‗ӥ̂ 2018̃ 1216 ̕

ֲ Ԋ∞‗ӥ̂2016̃ ∆ 20 Ȃ 

Ȑ4ȑ Ҭ ᴍ Ὲ № ҍ ᴿ ῌ ̂ ̃ Ὲ Ḡ₱ ̆ ֲ Ԋ∞‗ӥ̂ 2018̃

880 Ȃ 
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֜ ȂĿȇ Ḡ₱ Ȉ 4 2 ҍӊ ᵌ ľ̆ Ḡ₱ѿ ̆ᵖ Ḡ₱

Ԋᴆ ĿȂ 

̆ Ḡ₱ ң ̆ѿ Ḡ₱ ӊ ӊ ̕ԋ Ḡ₱

Ԋᴆ ӊ Ȃ ⱵҬ̆Ḡ₱ ԋ ᴆ Ҍ Ȃ Ḡ₱ Ḡ₱

Ԋᴆ ῏ ̆↕ ᴆ ╠̆Ḡ₱Ҍ ̆ ⱵҬ

Ԉ ӞҌ Ȃ
Ȑ5ȑ ̆ Ḡ₱ ԊᴆҌ ᴆ ̆ ֲ Ҍԇ ᴆ̆

ֲ ̆ ֲ Ԋ ̙UBAF Ԉ ᾢḂ ѿ Ȃ 

（一）UBAF 案争议焦点与法院判决 

Ҭ № UBAF Ḡ ט Ḡ₱ ľ̔ HJ Ὲ ׆ ף ⌠

ט ̆ ҹ 5 980 833.40 ᾝӊ ӊ ̆ ḠḠ₱

ȂĿ
Ȑ6ȑ ̆UBAF Ҭ № ᶫ Ḥ Ḃץ̆ ט

ט ȂҬ № UBAF 001Ȃᵖ HJ Ὲ ף ט ט

ҙ №҈ ῀ 051 Ȃ
Ȑ7ȑ UBAF Ҭ №

̆ ľ ҙ ̆HJ Ὲ ⌠ԅ ף ט 5 980 833.40 ᾝ ט

̆ ғ HJ Ὲ ҙ ῃ ט ᴰ ԅ ̆

001̆ 2010 12 31 Ḡ₱̆ ט ῀№ ᶫ ĿȂ 

Ҭ № ץ Ḡ₱ SWIFT̂ ҙ Ḥ ᴪ̃

001 ⌠ ט ҹ ̆Һ Ḡ ט Ḡ₱ ȂUBAF ↕ ҹ̆ Ḡ

ט Ḡ₱ѿ Ȃ 

ѿ ҹ Ḡ ט Ḡ₱ ̆ ԋȂѿ ̆ ט UBAF ӊ╠

҉ ט ԅ Ȃԋ ̆Ҭ № Ḡ ט Ḡ₱ ᴆ ԍ

ᴆȂ URDG758 7 ᴆҌԇ ↕̆UBAF Ҍԇ Ḡ

ט Ḡ₱ ᴆȂ 

ԋ ֲ ѿ ̆ᵖ ѿ ᴆҌԇ ↕Ȃ

̆ԋ ҹ Ȃ ᾢ̆ URDG758 4 ȁ ᴪȇ ₱Ḡט ѿ ↕Ȉ

458 ₮ ̂URDG458̃ 6 Ȑ8ȑץ ȇ Ḡ₱ Ȉ 4 ̆ Ḡ

₱ Ḡ₱ ᴆȂῒ ̆ Ḡ₱ ӊѿ̆ ῏ ᴆ ↕

ᵣ ȂURDG758 7 ̆ ֲ ᴆҹ ԇ Ȃ Ҭ̆

                                                        
Ȑ5ȑ ῌ ᵬ Ὲ ҉ № ҍ ֤ ₮ Ὲ Ḡ₱ ̆҉ ֲ Ԋ∞‗ӥ̂2017̃

222 ̔ ᴆ Ḡ₱ ԅ ט ῀ Ḥ ̆ ץ ᴆ ҹ ∞‗Ḡ₱ Ȃ 

Ȑ6ȑ ט Ḡ₱ҬӞ ľ̔ HJ Ὲ ȇ Ȉ ט ᴆ׆ ף ⌠ ט ӊ ̆ ᴍḠ₱ ȂĿ 

Ȑ7ȑ 001 051 ҙ ΐ ̆ῒҬ 001 ̆051 ᾝ Ȃ 

Ȑ8ȑ URDG458 6 ľ̔ Ḡ₱Ҭ Ḡ₱ ҹ ӊ ѿ ̆ Ḡ₱ └ԍ ѿ ᴆ

Ḡֲᶭ ҍ ѿ ᴆ ῏ ᴆ ̆Ḡ₱ ׆ ӊ ȂĿ 
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ט ҙ Ҍ Ҭ № Ҭ

ῒז№ ̆Ҭ № ⌠ ט ȂҬ

№ Ḡ ט Ḡ₱Ҭ Ḡ₱ ᴆ ᴆ̆ Ҍԇ Ȃ ̆

Ḡ ט Ḡ₱ѿ Ȃ 

（二）非单据性生效条件判定：不予置理 v. 事实审查 v. 单据转化 

UBAF ѿȁԋ ̆ Ḡ ט Ḡ₱ ᴆҹ ᴆ̆UBAF

Ҍԇ ̆ Ḡ ט Ḡ₱ѿ Ȃ ҹ Ҍ Ȃ ̆

ῒҬ ̆ ᾢḂ URDG758 Ȃ 

ҍȇ Ḥ ѿ ᶛȈ̂ UCP̃Ҍ ̆URDG ҹľ֜ ↕Ŀ

ᶛȂ ȇ̆ Ḡ₱ Ȉ 5 1 ľ̆ Ḡ₱ ȇ ₱Ḡט ѿ

↕Ȉ Ḡ₱֜ ↕̆ ֲ ֲ ѿ ╠ѿ ֲ̆

֜ ↕ ῤ Ḡ₱ №ĿȂ
Ȑ9ȑ ӊ ץ URDG758 ҹ

֜ ↕̆ ҹľ ╠ Ḡ₱ ⌠ ѿ

ᶛ ȇ̆ ₱Ḡט ѿ ↕Ȉȇ Ḥ ᶛȈȇ Ḥ ѿ ᶛȈ ѿ ̆

ȇ ₱Ḡט ѿ ↕Ȉ Ҍΐ ᶛ ᵝĿȂ
Ȑ10ȑ 

Ҭ̆ Ḡ ט Ḡ₱ ῒ URDG758̆ URDG758 Ḡ ט

Ḡ₱ ҹ ľ Ḡ₱ №ĿȂ ̆URDG758 ҹ Ḡ ט Ḡ

₱ №̆╠ URDG758 ̕ URDG758 ╠ ↕

Ḡ ט Ḡ₱ Ȃᵖ Ḡ ט Ḡ₱ ̆ ⌠ ט

’Ҋ̆ Ḡ ט Ḡ₱ ᴪ Ȃ ̆ ᴆ ץ ӊ╠̆ Ḡ ט Ḡ₱

ŬRDG758 Ӟ ҹḠ₱ ľ №ĿȂ
Ȑ11ȑῒ Ḃ ̆ Ḡ ט Ḡ

₱ ӊ╠̆ Ḡ ט Ḡ₱ ֲҬ № ֲ UBAF̆ ᶭ

URDG758 7 Ḡ ט Ḡ₱ ᴆ ᴆ׆ Ȃ 

ԍ ֲ ҹ ῒ ץ URDG758 URDG458 Ḡ₱ ҉

ԋ ҹ URDG458 6 Ȑ12ȑ̆Ӟ ȂURDG458 6 ̆ Ḡ₱

ῒľ └ԍ ѿ ᴆ Ḡֲᶭ ҍ ѿ ᴆ ῏ ᴆ Ŀ̆ ↕Ḡ

₱ ׆ ӊ Ȃ׆ ӈ ̆URDG458 Ḡ₱ ᴆ

ᴆ̆ Ḡ₱ ֲ ץ ľ Ŀ ᴆ ץ ̆ ↕Ḡ₱

                                                        
Ȑ9ȑ ȇ ֲ ῏ԍ Ḥ ᴆ Ȉ̂ Ȑ2005ȑ13 ̃̆ 2 Ȃ 

Ȑ10ȑ ּׂשẫȁ ȇ̔ȅ῏ԍ Ḡ₱ ᴆ Ȇ Ȉ̆ ȇֲ ̂ Ȉ̃2017 1 ̆

25 − 26 Ȃ 

Ȑ11ȑȇҬ ֲ ῍ ῖȈ 158 Ȃ 

Ȑ12ȑ Georges Affaki & Roy Goode, Guide to ICC Uniform Rules for Demand Guarantees URDG758, ICC Services Publications No. 702E, 

2011, p. 288. 
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Ȃᵖ ֲ ׅҌ ץ Ḡ ט Ḡ₱ Ḃ Ȃ

̆ ֲ Ḡ ט Ḡ₱ ’Ҋ̆ҹᵥ ῀ῒҬ׆

Ḡ₱ № URDG458 6 ̂URDG758 7 ̃ ץ ̙ 

Ḡ₱Ғ Bertrams ₮̆ URDG Ҍ ’Ҋ̆ ᴆҌԇ

↕Ҍ ᵬҹѿ ↕̂as a general rulẽԇץ Ȃ ҹῒ ԍѿ₴℗̂sweeping̃̆ ≢

ᶏ ֜ Ԋֲ Ḡ₱ ֲҍ ֲ ҍ Ȃ
Ȑ13ȑ 

Ӈ̆ Ҍԇ ↕ ’Ҋ̆ ֲ Ԋ ӈⱵ̙

ң Ȃѿ ҹ̆ ֲ ԅԊ ӈⱵȂᵖ ᶏ ֲ ᴆ

̆Ӟ Ҍᴪ ῒ ̂cumbersomẽ Ȃ ֲ Ḡ ט

Ḡ₱Ҭⱴ῀ ѿ ᴆȂ ғ̆ ֲ Ӟ ⌠ ӈⱵ ̆ ῒ

ᴆ ֲ ᴋᵥ ᴋȂ
Ȑ14ȑUBAF ѿ ҹ Ḡ

ט Ḡ₱ҙ Ӟ ԅԊ ‰Ȃ
Ȑ15ȑ 

ԋ ҹ̆ѿ ֲ ԍҌԇ ↕ ᴆ̆↕ ֲ ᶫ

ᴆ ץ ȂӞ ̆ ֲ ꜚ ᴆ ҹ ᴆȂ
Ȑ16ȑ

Ҭ̆UBAF Ḃ ֜ ֲ ף HJ Ὲ HJ Ὲ

◐ ᵌӥ ᴆ Ḡ ט Ḡ₱ ᴆ

Ȃ 

ẁ ԍ ̆ ҹῒ Ԋ ‰ ҹ Ḡ₱ Ȃ
Ȑ17ȑᵖҌ

Ԋ ̆ UBAF Ҭ̆ Ḡ ט Ḡ₱ ѿԊ Ȃѿ

̆ ѿ ₮̆ ט UBAF ӊ╠ ҉ ט ԅ Ȃ

UBAF Ҭ № ט ט ̆Ҭ № ῀

001 Ȃᵖ Ḡ ט Ḡ₱ ̆ ט ῀ 001 ̆ Ḡ

ט Ḡ₱ Ȃ Ҭ № UBAF Ҭ̆Ӟ ѿ Ȃғ

ᶏҬ № UBAF Ҭ ῀ 001 ̆ Ḡ₱ḱ

↕ Ӟ̆ UBAF ԅ Ḡ ט Ḡ₱ ḱ Ȃ
Ȑ18ȑ ֲ ҍ ῏

                                                        
Ȑ13ȑ Roeland F. Bertrams, Bank Guarantees in International Trade (4th Rev. ed.), Kluwer Law International, 2013, p. 150. 

Ȑ14ȑ Roeland F. Bertrams, Bank Guarantees in International Trade (4th Rev. ed.), Kluwer Law International, 2013, p. 151. 

Ȑ15ȑ Ὲ ̂ ̃ҍҬ ᴍ Ὲ Ḡ₱ ̆ ֲ Ԋ∞‗ӥ

̂2016̃ ∆ 20 ̕Ҭ ᴍ Ὲ ҍ ≠ Ḥ ᴍ Ὲ ҉ № ῒז ̆҉ Ԋ∞‗

ӥ̂2018̃ 74 ∆ 1421 Ȃ 

Ȑ16ȑ See Banque de I’Indochine v. JH Rayner (Mincing Lane) [1983] QB 711. 

Ȑ17ȑ See Banque de I’Indochine v. JH Rayner (Mincing Lane) [1983] QB 711; Kumagai-Zenecon Construction Pte Ltd. v. Arab Bank Plc 

[1997] 3 SLR 770. See also Jingbo Zhang, Disregarding Non-documentary Conditions in Letters of Credit: Is It as Easy as It Appears to Be?, 

Lloyd’s Martime & Commercial Law Quarterly, 2018, p. 546 − 550. 

Ȑ18ȑ See URDG758 Article 11. 
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ᴆҬ∞‗ ̆Ҭ № ҍ UBAF ט ῀ ľֽҹ ѿ

ҍ Ḥ ̆Ҍ ҹ URDG758 11 ӈ҉ Ḡ₱ ḱ ĿȂ
Ȑ19ȑ

Ḡ ט Ḡ₱ ט ῀ ̆ Ҍ 001 051 ̆

̆ Ԋ ҉Ӟ ⌠ԅ ט ̆ ľȇ Ḡ ט Ḡ₱Ȉ

ᴆ ҹԅ Ḡ₱ Ҋ ט ӊ╠Ŀ ’Ҋ̆ ץ ט ῀ 001

׆ Ḡ ט Ḡ₱ ̆ Ҍᾟ№Ȃ ѿ ̆ ᶏ ŬBAF

2011 2 11 Ҭ № ⌠ ט ץ̆ 2011

12 15 Ҭ № ֜ ⌠ ט ᶫԅ

ҙ ӥ ◐ ̆Ḃ ץ Ḡ ט Ḡ₱Ҋ ᴆ

ҙ ӥ ᴆȂ 

三、独立保函交单相符的判定与失权规则例外 

ֲ Ḡ₱ ֲҌ ט ễ ᴋ̆ ԅ Ḡ₱ҙ ғῒ Ḡ₱

̆ ҽ ῒ֜ ̆ ֲ ט Ҍ Ȃ
Ȑ20ȑUBAF Ḃ

Ḡ Ḡ₱ҊḠ₱ Ҍ ץ̆ Ḡ ט Ḡ₱Ҋľ Ŀ ԍҌ

׆̆ ֲ 5 ҩ ᵬ ט Ԉ Ȃ 

（一）UBAF 案争议焦点与法院判决 

Ḡ Ḡ₱Ҭ ŬBAF 2011 12 30 Ҭ № Ҭ ₮̆ ԅ

Ḡ Ḡ₱ ̆ᵖ UBAF ῒҬѿ ľGC1153110000165Ŀ Ώ

ľGC115311000165ĿȂ ̆ Ԉ Ḡ₱ Ҍ Ȃѿ ҹ̆ UBAF

ҬḠ₱ ̆ᵖҬ № ט ₮ Ҍ ׆̆ UBAF ֜

Ȃԋ ֲ ↕ UBAF ֜ ̆ Ḡ₱

Ҍ Ȃ 

Ḡ ט Ḡ₱Ҭ̆UBAF ⌠ ף ט Ḡ₱Ҋ ’Ҋ̆

Ҭ № ֜ ῒ ⌠ ף ӥ ׆̆ Ҭ № ט

UBAF Ḡ ט Ḡ₱ Ҋ Ȃ ₮ Ԉ ̆Ҭ № UBAF

ľ Ŀ ֜ ӊ 5 ҩ ᵬ ῤ URDG758 24 ₮ ט ̆ ↕

ᴪ ̙ѿ ҹ̆UBAF ⌠ ף ט Ḡ₱ ’Ҋ̆Ḃᶭ

Ḡ ט Ḡ₱ Ҭ № ľҌ ĿȂ Ҭ̆ № ⌠ UBAF 

2011 12 15 ̆ URDG758 24 d ȁe ₮ ט

                                                        
Ȑ19ȑ ₣ ̂ ̃ Ὲ ȁ Ὲ ҍ ף ᴪ Ḡ₱ ̆

ֲ Ԋ∞‗ӥ̂2018̃ 1216 Ȃ 

Ȑ20ȑ See URDG758 Articles 20 (b), 24 (f). 
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׆̆ Ҧ UBAF ֜ Ҍ ≠Ȃ ԋ ֲ ↕ ҹ̆UBAF ֜ Ȃ 

（二）保函编号错误：微小不符 v. 相符 

Ḡ₱ Ҍ ̆ѿ ∞‗ ҹ Ҍ ̆ ֲ ט Ҭ
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̆ ҹץ ֲ UBAF ҹ URDG758 Ȃ 

ᵖ ̆ ԍḠ₱ Ҍ ̆ ԍ Ҍ ̆UBAF ֜

̆ѿ ץ UBAF ֜ Ҍ ᵖҬ № ט Ҭ Ҍ

ҹ Ҭ № Ҍ‰ Ȃ 

（三）失权规则例外：欺诈 

҉ ԋҩԈ ט Ҭ Ḡ₱ ↕ ѿ׆̙

∞‗ ̆ ҉ UBAF ᶭ Ḡ ט Ḡ₱ Ҭ №

̆ UBAF ֜ ľҌ Ŀ̆ ̆

ҹҬ № ט Ҭ ѿľҌ Ŀ Ȃᵖ ̆UBAF

⌠ ֲ ף ’Ҋ̆Ḃ Ẋ ⌠ ᶭ Ḡ ט Ḡ₱ Ҭ

№ ̆ט ΐ Ȃ
Ȑ27ȑ Ҍ ѿ ̆ῒ∞‗ Ḃ

ֲ ’Ҋ̆ ֲ ט Ҭ ѿҌ ̆ ↕Ḃᴪ

Ȃ 

ѿ Ȃ ᴺ ᶫ Ẋ Ḡ₱ ҹ ’Ҋ̆

Ҍ ↕ ̆ ᶛ ↕Ȃ
Ȑ28ȑ ԍ̆ ᾢ̆Ḡ₱ ֲ Ḡ₱Ҋ

ֽ ӈⱵ̆ Ҍ ̆ ֲ ֲ ֜ ֲȂ
Ȑ29ȑ ԍ

Ҍ ↕̆ ֲ ט ӈⱵ ̆ Ӟ Ҍ ↕Ȃῒ ̆

ֲ 5 ҩ ᵬ ῤ ⌠ ∞ ֲ ̆ӞҌ ȂῬ ̆

ט ԍ Ḇ ֲ Ҍ Ḃץ ֲ Ҍ ῤԋ ֜

̆ ’Ҋ ֲ 5 ҩ ᵬ ῤ ֲľ Ŀ↕ ῃҦ ӈȂ ̆

ֲֽ 5 ҩ ᵬ ₮ Ḃ ̆ ᴪꜛ Ḡ₱ ̆ ֲ ⱴ

Ȃ
Ȑ30ȑ ̆Dolan ₮̆ ֲ 5 ҩ ᵬ ῤ

↕ Ȃ
Ȑ31ȑ 

׆ ȇ Ḡ₱ Ȉ ̆ ֲ 5 ҩ ᵬ ῤ ₮

                                                        
Ȑ27ȑ ̆ ҹ UBAF Ҍ ̆ Ȃ 

Ȑ28ȑ 1995 UCC §5 − 108 (d); ISP98 Rule 5.04.  

Ȑ29ȑ See URDG758 Article 19 ȇ̕ ֲ ῏ԍ Ḡ₱ ᴆ Ȉ̂ Ȑ2016ȑ24 ̃̆ 6 − 7 Ȃ 

Ȑ30ȑ ȇ̔Ḥ ᶛ ᴆ Ȉ̆ Һ ȇ̔ ҚȈ 60 ̆ ₮ 2016 ̆ 304 − 309 Ȃ 

See also James E. Byrne, et al., UCP 600: An Analytical Commentary, Institute of International Banking Law & Practice, 2010, p. 754; James E. 

Byrne, 6B Hawkland UCC Series, Thomson Reuters 2016, § 5 − 108:14 ̵Rev.̷ Preclusion rule—Exclusions—Fraud. 

Ȑ31ȑ John F. Dolan, The Law of Letters of Credit: Commercial and Standby Credits, LexisNexis AS Pratt, 2018, §6.06 [2] [c] [iii] The 

Pre-UCP600 Preclusion Rule. See also 1995 UCC § 5 − 108 (d); Boston Hides & Furs, Ltd. v. Sumitomo Bank, Ltd., 870 F. Supp. 1153 (1994); 

Hamilton Bank, NA v. Kookmin Bank, 245 F. 3d 82 (2nd Cir. 2001); Amwest Sur. Ins. Co. v. Concord Bank, 248 F. Supp. 2d 867 (ED Mo. 2003); ACE 

American Ins. Co. v. Bank of the Ozarks, 2014 WL 4953566 (SDNY 2014). But see Semetex Corp. v. UBAF Arab Am. Bank, 51 F. 3d 13 (2nd Cir. 

1995). 



经贸法律评论 2021 年第 1 期 

98 

̆ט 13 ֲ 5 ҩ ᵬ ץ ֲ ҹ Ȃט
Ȑ32ȑԊ ҉̆

UBAF Ҭ ֲ ̆ᵖῒ ∞‗ӥҬ ₮ UBAF ֜ ̆

̆ט ԅѿ ∞‗ Ȃ ̆ Ḡ₱ Ҍ

↕ ᵩ ̆Ḡ₱ ֲ ₱Ḡץ ҹ ̆ט ֲӞ ₱Ḡץ ҹ

̆ט Ҍ 5 ҩ ᵬ ט └Ȃ 

四、独立保函单据欺诈的认定标准 

ѿ ֲ֜ ֲ ̆ט ᶏ ֲ֜ Ҍ ̆ ֲ ԇ ט

̆ ֲ Ҍ ̆ט ֲ ֲҌ ט ễ ᴋȂᵖ ̆

ᾟ№ Ḡ₱ ̆ ֲḂ ט ֲ̆ Ḡ₱ ᶛ Ȃ
Ȑ33ȑUBAF

Ҭ̆ ֲḂץ UBAF Ḡ ט Ḡ₱Ҋ ҹ UBAF Ȃ ̆UBAF

Ḡ₱ ̙ 

（一）UBAF 案欺诈争议及法院判决 

Ԋ ̆2011 12 6 ̆ ֲ ᶭף ט Ḡ₱ UBAF ₮ӥ

ȂUBAF ԍ 12 9 15 ᶭ Ḡ ט Ḡ₱ң Ҭ № ̆

ῒ ⌠ ף 12 6 ӥ ̆ Ҭ № ט UBAF

Ḡ ט Ḡ₱ Ҋ Ȃ ̆2011 12 14 ̆UBAF ף ₮ ט ̆

ֲ ᴆҬ ֲΐᵣ ֓ ԅ ῏ Ҋ ӈⱵץ ֲ

Ȃ
Ȑ34ȑ2011 12 19 ̆ ֲ ḱף Ῥ UBAF ֜ ̆ UBAF

ט ט Ḡ₱ Ҋ Ȃ UBAFׅ ט 2̆012 2 2 ֲ ף UBAF̆

UBAF ט ט Ḡ₱ Ҋ ≠ Ȃ ∞‗ ף 2011 12 19

̆UBAF Ҍ Ȃט
Ȑ35ȑ 

Ԉ ҹ̆UBAF ⌠ ֲ ט Ḡ₱Ҋ ᴆ̆Ḃ Ḡ ט Ḡ

₱Ҋ Ẋ ῒ ⌠ ט Ḡ₱ ֲ ׆̆ Ҭ № ט Ḡ ט

Ḡ₱Ҋ ̆ Ḡ₱ Ȃ 

ԋ ֲ ∞‗ ҹ̆ UBAF 2011 12 15 ֜ ҍ Ḡ ט Ḡ₱

̆ᵖ UBAF ⌠ ֲ ף ט Ḡ₱ Ҋ ’Ҋ̆ Ҭ

                                                        
Ȑ32ȑȇ ֲ ῏ԍ Ḡ₱ ᴆ Ȉ̂ Ȑ2016ȑ24 ̃̆ 12ȁ13 ȂḤ Ҋ ֲ

Һ ̆ ᴪ ≠ ҍ ֤ Ὲ ȁҬ ᴍ Ὲ ֤ № Ḥ ̆
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№ Ẋ ῒ ⌠ԅ ף ̆ ԅ Ḡ ט Ḡ₱Ҋט

Ȃ
Ȑ36ȑ 

（二）单据虚假欺诈认定标准：实质性欺诈标准 v. 简单标准 

Ḡ₱ ̆ ȇ Ḡ₱ Ȉ 12 ľ̆ΐ Ҋ↓ ӊѿ ֲ̆

Ḡ₱ ̔̂ ѿ̃ ֲҍḠ₱ ֲ ῒֲזұ ̆ ֜ ̕

̂ԋ̃ ֲ ֜ ҈ ᴺ ῤ Ẋ ̂̕ ҈̃ ∞‗ ᴂ ‗ ֜ ṽ

Ⱶֲ ט ễ ᴋ ̂̕ ̃ ֲ ֜ ṽⱵ ⌠ ῃ Ḡ₱

ט ⌠ Ԋᴆ ̂̕ ԓ̃ ֲ ῒ ט ׅ ≠ ῒז ĿȂ

Ḡ₱ №ҹ҈ ̔ ֜ ȁ ט ȂῒҬ̆ 3ȁ

4ȁ5 ҉ ԍľ ֲ ט ̆ ֲ ῒ ט ̆

Ԋ ׅ̆₮ΐ ֜ ҍḠ₱ ט ӥ ̆ ᶏ ֲ

ט ĿȂ ̆ 5 Ӟ ľ ֲ ט ῒז ᾷ Ŀ
Ȑ37ȑ̆

ῒҬḂ ֲ ᴺ ₮ΐ Ẋ Ȃ
Ȑ38ȑ 

׆ ӈ ̆ Ḡ₱ ̆҉ Ҍ ֲ ԅ

Ȃ ֲ ֜ Ẋ̆Ḃ Ḡ₱ ̆ Ҍ Ҥ ҍ Ȃ׆

ȇ̆Ḥ Ȉ 8 1 ҍ ᵌ̆Ӟ ľ ֲᴺ ֜

ῤ Ẋ Ŀ̆ Ḃ Ḥ ̆ Ҍ Ȃ 

ᵖṿ ̆ Ḥ ∞‗Ҭ̆

Ḥ ᶛ Ȃ ԍѿ ӈ҉ Ẋ ҹ̆ ֲ ֲ

̆ Ҍ Ḥ ̆ ֲҍ ֲҌ Ȃט ̆ ȇḤ Ȉ

╠ ̆ ∞‗ ԅ ѿ ꜚ Ȃ
Ȑ39ȑᶛ ̆ ľ Ὲ

                                                        
Ȑ36ȑȇ ֲ ῏ԍ Ḡ₱ ᴆ Ȉ̂ Ȑ2016ȑ24 ̃̆ 12 5 Ȃ 

Ȑ37ȑ ּׂשẫȁ ȇ̔ȅ῏ԍ Ḡ₱ ᴆ Ȇ Ȉ̆ ȇֲ ̂ Ȉ̃2017 1 ̆

27 Ȃ 

Ȑ38ȑ UBAF Ҭ № ֜ ₮ΐ ῒ ⌠ ֲ ט Ḡ₱Ҋ ֜ UBAF ᵬ₮ ̆ ҈

ᶫ ̆ ֲ ∞‗ UBAF Ḡ₱ ȇ Ḡ₱ Ȉ 12 5 2 Ȃ 

Ȑ39ȑ Ҭ ᴑҙ ̂ ̃ҍ Ԑ Ὲ Ḥ ̆ ֲ Ԋ∞‗ӥ̂2003̃ ҈

052 ̕ ᴍ Ὲ № ≠ Ὲ ̆ Ԋ Ԋ∞‗ӥ̂2003̃

∆ 73 ̕ Ҭ ᴑҙ ҍ Ḡ ₮ Ὲ Ḥ ̆ ֲ Ԋ∞‗ӥ̂2003̃

40 ̕ ԓ ֟ ₮ Ὲ ҍ AMM ҙ ֲ Ὲ Ḥ ̆ Ҭ ֲ Ԋ∞‗ӥ̂ 2004̃

∆ 352 ̕ ≠ ҍӏ Ⱶ Ὲ Ḥ ט ̆҉ ѿҬ ֲ Ԋ∞‗ӥ̂2009̃ ѿҬ ԓ̂ ̃

34 ̕ ҙ ᴍ Ὲ ҍқ֒ Ⱶ ̂ ֤̃ Ὲ Ḥ ̆ ֤ ԋҬ ֲ Ԋ

∞‗ӥ̂ 2017֤̃ 02 5995 ̕ Ὲ ҍ ῌ ᵬ Ὲ Ḥ Ῥ ̆ ֲ Ԋ ӥ̂ 2019̃

906 ȂԊ ҉̆ Ḥ Ӟ Ȃ↔ ȇ̔ Ḡ ᶛ Ȉ̆ ȇ

Ȉ2014 5 ̆ 126 − 127 ̕1995 UCC §5 − 109 cmt. 1; James Barnes, et al., The ABCs to UCC Article 5: Letters of Credit, 

American Bar Association, 1998, p. 56. 
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ĿҬ̆ Ḥ ֲ Ԑ ľGANGĿ Ώ ԅľGANDĿȂ ֲ ḱ

Ḥ ̆ ֜ ҉ⱴ ԅᴺ ľGANDĿ Ὲ Ȃ ҹ̆

Ὲ ֜ᴺ ľGANDĿ ľ̆ ט Ԋ ᶭ ’Ҋ̆

Ḥ Ҋ ̆ ҹᶏ ט ҍḤ ѿ ̆ Ḥט Ҋ ̆҉ ҹ Ҍ

ֲ ̆ Ҍ ԍḤ ҉ ᴺ ĿȂ
Ȑ40ȑ ṕ

̆ Ӟ ̆ ṕ ̆ ֲ ̆ḂҌ

ľ̔ Ҭ ᴑҙ ԍ Ὲ ṕ ̆ ᶏ ⌠ ̆ ֲ

⌠Ḥ Ҋ ̆ᵖ ᶫ № 1 ̂ ҹ 4 ̃

ֲ ŀŀĿľ ŀŀ ֲ ̆ Ҭ

ᴑҙ Ḥ ᶛ ↕ Ḥט Ҋ ȂĿ
Ȑ41ȑ 

UBAF Ҭ̆ Ԋ ̆ 2011 12 15 UBAF ᶭ Ḡ ט Ḡ₱

Ҭ № ̆ῒ ⌠ ט Ḡ₱Ҋ ֲ ף ֜ ̆ᵖ 4 ̆

2011 12 19 ŬBAF ⌠ԅ ֲ ף ט Ḡ₱Ҋ Ȃ ғ׆ ֲ

ף ⱳ UBAF ט Ḡ₱Ҋ Ҍ ט
Ȑ42ȑ̆ ֲ ף

ט Ḡ₱Ҋ Ḡ₱ ῒ̆ 2011 12 6 ᶭ ט Ḡ₱ UBAF ֜

Ҍ Ȃ ӊ̆ UBAF 2011 12 19 ⌠ ף ̆

Ῥ ᶭ Ḡ ט Ḡ₱ Ҭ № ₮ ̆↕Ҭ № ט

UBAFȂȐ43ȑԊ ҉̆UBAF ֜ ᴪ Ȃ
Ȑ44ȑ׆ ̆ᵌӍ

UBAF ֽֽ 4 ľ Ŀ ט ׅľ Ŀ ≠ Ҭ № ľ

ĿȂ 

ᵖ Ҭ ֲ ѿ Ḥ Ҋ ̆ UBAF ֜ Ẋ

ҹ Ḡ₱ Ȃ ֲ ȇ Ḡ₱ Ȉ 12 Ҥ ӈ

̆₄ Ẋ Ḡ₱ ̆ Ҍ Ẋ ֲ ֲ Ȃ

                                                        
Ȑ40ȑ Ҭ ᴑҙ ̂ ̃ҍ Ԑ Ὲ Ḥ ̆ ֲ Ԋ∞‗ӥ̂2003̃ ҈

052 Ȃ 

Ȑ41ȑ Ҭ ᴑҙ ̂ ̃ҍ Ԑ Ὲ Ḥ ̆ ֲ Ԋ∞‗ӥ̂2003̃ ҈

052 ̕῏ԍ Ԑ Ὲ ҍ Ҭ ᴑҙ Ḥ ѿ ₱̆ ֲ ̂2003̃ ז 33 Ȃ

See also James Barnes, et al., The ABCs to UCC Article 5: Letters of Credit, American Bar Association, 1998, p. 56. But see Standard Chartered 

Bank v. Pakistan National Shipping Corporation [2001] EWCA Civ. 55 (C. A.). 

Ȑ42ȑ Hyundai Engineering & Construction Co., Ltd. v. UBAF (Hong Kong) Ltd. [2012] HKCU 2155. 

Ȑ43ȑ ׆ ֲ ∞‗Ҭ № UBAF Ḡ Ḡ₱ Ҋ Ҍ ט ễ ᴋḂ ѿ Ȃᵖפ

ֲ ̆ 2011 12 15 ӊ ŬBAF Ῥ Ҭ № ₮ ŬBAF ׅ ԍ 2011 12 15

Һ Ҭ № Ḡ ט Ḡ₱ Ҋ ט ӈⱵȂ 

Ȑ44ȑ ט Ḡ₱⌠ ҹץҊңҩ Ҭ ̔2011 12 31 ̆ ף ȇ Ȉ Ȃ

Ḡ ט Ḡ₱⌠ ҹ̔ ט Ḡ₱⌠ ӊ 30 ̆ᵖᴋᵥ ’ҊҌ 2012 1 30 Ȃ 
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̆ ̆ ҹľ ‰ĿȂ
Ȑ45ȑ ѿ ֽֽ

Ḡ₱ ̆ Ӟ Ḥ ׅ̆ Ȃ ҹ̆ץ ‰ ԍ

ֲ֜ ҹ̆ ΐ ӈ̆ᵖῒ Ҍ ԍ ‰ ԍ ̆ Ḡ₱ ↕

ץ ľᾢט Ԉ Ŀ Ȃ 

五、独立保函不当拒付损害赔偿范围 

ֲ Ḡ₱ ֲ Ҍ ט ғ̆Ḡ₱ ֲ ҽ ֲ Ḡ₱ ̆

↕Ḡ₱ ֲ ֲ Ҍ ט ễ ᴋȂ ҹ URDG758 ȇ Ḡ₱

Ȉ ễ ̆ Ҭ֗ Ḡ₱Ҍ ט ễ ȂUBAF

Ҭ̆ ∞‗ UBAF Ḡ ט Ḡ₱Ҭ Ḡ₱ ̆ ֲҬ №

ᵖ̆ט ֲ UBAF Ḡ Ḡ₱ҊӞ Ḡ₱ ̆ UBAF

Ḡ Ḡ₱Ҍ ט ễ ᴋȂ 

（一）UBAF 案损害赔偿范围争议与法院判决 

UBAF ҍҬ № Ԉ Һ ԍҬ № ≠ט ȁ≠

6% ץ̆ ễ UBAF ט Ḡ₱ Ҭ

ҍ Ȃ 

ѿ ∞‗ ҹ̆Ҭ № Ҍֽ ט Ḡ Ḡ₱Ҋ 5980833.40 ᾝ̆

ט ט ֟ ≠ Ȃ ԍ UBAF Ҭ ≠ 2013 7 4 Ȑ46ȑ̆

∞‗ ҹҬ № ԅ 2012 1 7 2013 7 3 ≠ Ȃ

ԍ≠ ̆ ԅ UBAF Һ ט Ḡ₱ Ҋ ≠ ‰ 6%

Ȃ ̆ ∞‗Ҭ № UBAF ט ט Ḡ₱

ҍ Ȃ 

ԋ ֲ ∞‗ ҹ̆Ҭ № ט Ḡ Ḡ₱ Ҋ Ȃ῏ԍ≠ ̆

ԅѿ ≠ 2013 7 4 ̆p ԅѿ ≠ 6% Ȃ ̆

ֲ ԅ UBAF ῒ ט Ḡ₱ ֟ ҍ

Ȃ 

（二）不当拒付损害赔偿范围 

Ḡ₱Ҍ ט ễ ̆ ᾢ ễᶭ Ȃ ̆

                                                        
Ȑ45ȑ 2020 9 25 ľҬ Ḡ₱ ᴪĿ҉ ̆ ḤῈᴧ ľ ҍ ⱵĿ2020

9 29 h̆ttps://mp.weixin.qq.com/s/9aOvL0aeLzG1sADnVmixzQȂ ₮ ľ̔ ԍḤ ‰ŀŀ ױ ԋᾝ ‰Ȃ

ָӇ ԋᾝ ‰̙ ҙḤ Ҋ ҹ ̆ ‰ ̆ ҹ Ҍ

῀῏ԍ Ԉ Ȃᵖ ̆ Ҍѿ ԅ̆ ‰ŀŀ ḠҬ ȂĿ 

Ȑ46ȑ 2013 7 3 ̆UBAF ף ԅט Ḡ₱ Ҋ Ȃ 
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URDG758 ȇ Ḡ₱ Ȉ̆ Ȃ UBAF Ҭѿ ҍԋ

ֲ ̆Ӟ ῒ∞‗Ҭ № ễ UBAF ҹᵥȂ Ḡ₱

҉ ѿ
Ȑ47ȑ̆ ֲ ֲ ᴆ ṽⱵ ׆̆ Ҍ ט ễ

ễ ↕Ȃ
Ȑ48ȑ ̆ ᶏ № Ḡ₱

Ȑ49ȑ̆ ȇҬ ֲ ῍ ῖȈ̃̂ Ҋ ȇ ῖȈ̃ 2021 1 1 ӊ ̆ ȇ

ῖȈ 468 ֲ̆ ᶭ ȇ ῖȈ 584 ễ ↕∞

‗ ֲ Һ ӊ ễ Ȃ ̆ ԍ Ḡ₱ ̆ ֲҌ ט ễ ⌠

↕ └̆ Ȃ 

Ḡ₱ ҉ ֲ ֲ ᴆ ṽⱵ̆ ѿ ᴆ ֲ

Ҍ ט ̆ῒḂ ט ֲ ễ ᴋȂUBAF Ҭ̆ ∞‗Ҭ

№ UBAF ễ Ḡ Ḡ₱ Ҋ Ȃ ̆ Ԋֲ Ԉ Ȃ 

ԍҬ № ⌠ ṽⱵ̆UBAF Ҭ № ט

ṽⱵ⌠ ӊ ט ≠ Ȃ ̆ ≠ ễ̆Ҭ № ҉ ҹῒҌ

ԇט ԍ ̆פט Ҍ ≠ט Ȃ ֲ ̆ UBAF

̆ ֲ ט UBAF ≠ ̆Ҍ

UBAF Ȃ ̆ ֲ פט Ҭ № Ҍ ⱬȂ
Ȑ49ȑ



论独立保函不当拒付损害赔偿：以中国银行与 UBAF 独立保函纠纷案为中心 

103 

̆ ‰ Ҍ Ȃ ֲ ⌠ԅѿ ∞‗ ᵬ₮ԅ ∞̆ᵖῒ ̆

↕ Ҍ Ȃ ֲ ҹ ľ̆ ∞‗ῤ Ҍ ȇ Ḡ₱Ȉ̆ ғ ᶏ ̆

ῒ ῤ ∞ⱬ֞ ĿȂ ֲ ҹ̆ ∞‗ῤ

Ḡ₱̆ғ ∞‗ ῤ ̆UBAF Ḃ Һץ Ḡ₱Ԉ

Ҋ ≠ ‰ ễȂ ̆ Ḡ Ḡ₱ѿ Ḃ ῃ ԍ Ḡ₱Ȃ
Ȑ53ȑ ̆

Ḡ₱ ֲҍ Ḡ Ḡ₱ ֲ ңҩḠ₱Ҭ ט ӈⱵ ט

̆ Ҭң Ḡ ѿ Ȃ ҹט ̆↕ Ҍ ט

Ҍ ט ễ Ӟ Ȃ Ḡ Ḡ₱Ҋ Ḡ₱ ֲ ῒ ֲ̂

Ḡ₱ ֲ̃ Ҍ ט ễ ̆ ῃ ԍ Ḡ₱Ҋ ֲ ֲ ễ

Ȃ ֲҌ ט ễ ᴋ̆Ҍ ׆ ֲ Ḡ₱Ҋט ӈⱵ ̆ң

҉ΐ ѿ Ȃ
Ȑ54ȑ ҹ̆ Ḡ Ḡ₱ ֲ ⌠ Ḡ₱Ҋ ֲ

ֲ≠ ễ ‰ Ȃ Ḡ Ḡ₱ ԍҍӊ῏ Ḡ₱̆ ԍҍ

ӊ ῏ ט Ḡ₱̆׆ Ḡ Ḡ₱ ֲҌ ⌠ ט Ḡ₱ҊḠ₱ ֲ

ֲ≠ ễ ‰ Ȃ Ҭ № Ḡ Ḡ₱Ҍ Ҭט ≠ Ҍ

ט Ḡ₱Ԉ Ҋ ≠ ‰ Ȃ 

Ӈ̆Ҭ № ָӇ≠ ‰ ễ UBAF ̙ ȇ Ȉ

ȇ ῖȈ ṽⱵ ễ≠ ‰ ̆ Ҭ ∞‗Ӟ ѿ Ȃᵖѿ

ҹ̆ ễ≠ ̆≠ ≠ ≠ ̆ ҹ ≠ ̆

Ȃ
Ȑ55ȑ ԍҬ ֲ ᾝ ≠ ̆ ֜ ҙ

̆ ֲ ∞‗ Ҭ ֲ ᾝ ≠ Ȃ ҹ̆ץ

ᵌӍ∞פҬ № Ҭ ᾝ ≠ ễ UBAF ҹ Ȃ
Ȑ56ȑ ̆ ԍ UBAF

Ӟ ̆ ҙ Ṣ≠ ҉ ѿ № ễ≠ ̆Ӟ Ҍ Ȃ
Ȑ57ȑ 

ԍ≠ ̆ѿ ҉ ľ2012 1 7 ĿȂ ԍ UBAF Һ ≠

ҹ 2013 7 4 ̆ UBAF ף ט Ḡ₱ Ҋ ӊ ̆ ץ

UBAF ԅ 2012 1 7 2013 7 3 ӊ ≠ ̆ ѿ ∞‗≠

                                                        
Ȑ53ȑ See URDG758 Article 5 (b). 

Ȑ54ȑ ҕ ȇ̔ Ȉ̂ 4 ̃̆ ₮ 2018 ̆ 777 Ȃ 

Ȑ55ȑ Ole Lando & Hugh Beale, Principles of European Contract Law: Parts I & II, Kluwer Law International, 2000, p. 451; Unidroit PICC 

Article 7.4.9 cmt. 1. ⱬ Ὲ ҍ ⱴ Ḥ ̆ ֲ Ԋ∞‗ӥ̂2017̃

327 ̕Ҭ ᴍ Ὲ ҍ ≠ Ḥ ᴍ Ὲ ҉ № ῒז ̆҉ Ԋ∞‗ӥ̂2018̃

74 ∆ 1421 Ȃ 

Ȑ56ȑ But see Unidroit PICC Article 7.4.9; PECL Article 9:508; Һ ȇ̔Ҭ ῖ ̔ Ȉ̂ ҉Ύ̃̆ ₮

2013 ̆ 243 Ȃ 

Ȑ57ȑ ≠ ҍӏ Ⱶ Ὲ Ḥ ט ̆҉ ѿҬ ֲ Ԋ∞‗ӥ̂2009̃ ѿҬ ԓ̂ ̃

34 Ȃ 
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ҹ 2013 7 4 Ȃ
Ȑ58ȑ ‰ ̆ᵖῒ Ȃ≠

ľ2012 1 7 Ŀ UBAF Һ 2013 7 4 ̆ ԍ Ḡ

Ḡ₱ҍ Ḡ₱ӊ Ȃ UBAF Ḡ Ḡ₱Ҋ ≠ ̆ ֟ ԍҬ

№ UBAF ֜ Ҍ ̆ט UBAF Ḡ₱Ҋ ט ֲ ף

≠ Ȃ 

̆ѿ ҉ 2012 1 7 ≠ ᵌӍ Ҍ‰ Ȃ

URDG758 ңҩ Ȃѿ URDG758 ט ȂURDG758 20 b ľ̆

̂wheñ Ḡֲ ̆ῒ ט ĿȂ ľwhenĿ ֲ Ḃ

ľ Ŀ̂ immediatelỹט ̆ ֲ ῒט ̂start the payment process̃̆

ט ₮ ט פ Ȃ ҹ̆ URDG758 20 a ̆ ֲ֣ ֜

5 ҩ ҙ Ȃ
Ȑ59ȑ ԍḠ₱ ̆ⱴ҉ ֲῤ ט ̆

ֲ ⌠ ט ̆Ҭ ᴪ ѿ ‰ Ȃ ‰ ץ ѿҩ ⌠ѿ

Ҍ Ȃ └ ֲ ԓҩ ҙ Ḃ ט ̆ ԍ ҉▫ ԅḠ₱ ֲ

֣ 5 ҩ ᵬ Ȃ ⱵҬ̆ ֲ ѿ ᵬ ט Ȃ
Ȑ60ȑ

Ҭ̆UBAF Ҭ № ֜ 2011 12 30 ׆̆ 31 ̆ ᾝ

Ẋ 1 1͘3 ̆Ҭ № ֣ 5 ҩ ᵬ 7 Ȃ1 8 ̆↕

Ҭ № Έҩ ᵬ 2012 1 9 ט Ȃ Ҭ № 1

9 ט ̆↕≠ ҹ 2012 1 10 ̆ 1 7 Ȃ 

ԋ URDG758 23 ľ ט Ŀ ȂURDG758 23 a ľ̔

Ҭ ᵬҹ טף ̆ Ḡֲ ⌠ Ҍ ҈ ҩ

ῤ Ảט ȂĿb ľ̔Ҭ ט ̆ Ḡֲ Ḡ₱Ҋ ₮ѿ ̆ῒҬ

ᵬҹ טף ̆ Ḡֲ Ảט ̆ Ảט Ҍ Ḡ₱ Ҋ Ả

⁞ ҩ ȂĿg ľ̔ Ḡֲ Ḡֲ Ảט Ҍ ᴋᵥ ᴋȂĿ

Ҭ̆ ף Ḡ₱Ҋ ₮ԅ ט ̆ UBAF Ḡ Ḡ₱Ҋ Ҭ

№ Ӟ ₮ ט Ȃ ԍ Ḡ₱Ҋ UBAF ֲҺ ԅ 30 ҩ Ảט

≠
Ȑ61ȑ̆ ╠ ̆Ҭ № Һ 26 ҩ Ảט ≠̆

ῒ ץ 2012 1 25 Ảט ғ̆ Ảט ᴋᵥ ᴋȂ ҬUBAF

                                                        
Ȑ58ȑ Ḡ ט Ḡ₱Ҋ̆UBAF Ӟ Һ ῒ ט Ḡ₱Ҋ ֲ ף ט ט Ḡ₱ ӊ 2011 12

28 ≠ Ȃ 

Ȑ59ȑ Georges Affaki & Roy Goode, Guide to ICC Uniform Rules for Demand Guarantees URDG758, ICC Services Publications No. 702E, 

2011, p. 380, 383. ̆ ⱵҬḠ₱ ᴪ ֲ ֲ֜ ῤט ̆ ԍ ԅ URDG758 20 5 ҩ

ҙ Ȃ ԍ ⌠ Ḡ Ḡ₱ ῏ ̆ ѿץ ’ҹ Ȃ 

Ȑ60ȑ James E. Byrne, et al., UCP600: An Analytical Commentary, The Institute of International Banking Law & Practice, 2010, p. 713. 

Ȑ61ȑ UBAF ֲ ľ̆ Ḡ₱ URDG758 ⌠ 2012 1 29 ĿȂ 
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Ҭ № ̆↕ Ảט ̆Ҭ № Ḃ

UBAF ט ӈⱵ̆ Ҭ № 2012 1 26 ט Ȃ Ҭ №

2012 1 26 ט ↕̆ῒ UBAF 2012 1 27 ≠ Ȃ ̆

Ҭ̆Ҭ № UBAF ≠ ễ 2012 1 27 ̆ ѿ

2012 1 7 Ȃ ֲ ⌠ԅ UBAF Ҍ ט Ҭ № ט

̆p ῒ Ҭ № ԅҌ 30 ҩ 26 ҩ Ȃ 

ҍ ̆ ֲ ∞‗Ҭ № ễȂľ ᾢ ȇ̆ ט Ḡ₱Ȉҍ

ȇ Ḡ ט Ḡ₱Ȉ ȂUBAF ҍ ף ԍȇ ט Ḡ₱Ȉ

֟ ̆ ∞̆‗ UBAF טף ̆ ԍ ҍף UBAF ӊ ȇ

ט Ḡ₱ȈҬ ῏ ȂUBAF Ҭᶭ ȇ Ḡ ט Ḡ₱Ȉ Ҭ №

̆ ‗ԍ UBAF ῒҍҬ № ӊ ῏ԍȇ Ḡ ט Ḡ

₱Ȉ ῏ Ȃ’ғ UBAF ᶭ ȇ Ḡ ט Ḡ₱Ȉ Ҭ № ̆

ῒט Ȃῒ ̆ ֽ ȇ ט Ḡ₱Ȉ̆ Ҍ ȇ

Ḡ₱Ȉ̆ UBAF ֟ ȇ ט Ḡ₱Ȉ ֟ ̆ UBAF

Ҭ ԍȇ Ḡ Ḡ₱Ȉ Ҭ № ̆ң

῏ ȂĿ 

҉׆ ̆ ֲ №ҹң ȂῒҬ̆ ѿ ̆ҹָӇᵬҹ

Ḡ ט Ḡ₱ ֲ Ҭ № ễ ֲ UBAF̂ ט Ḡ₱ ֲ̃

ט Ḡ₱Ҋ ҍ Ȃ ԋ ̆ҹָӇᵬҹ Ḡ Ḡ₱

ֲ Ҭ № ễ ֲ UBAF̂ ט Ḡ₱ ֲ̃ ט Ḡ₱Ҋ

ҍ Ȃ ҹ̆ ֲ ∞‗ Ḡ Ḡ₱ ֲҬ №

ễ ֲ UBAF̂ ט Ḡ₱ ֲ̃ ט Ḡ₱Ҋ ҍ

‰ ̆ᵖ Ҍ Ȃ 

ֲ ѿ ̆ѿ ӊ Ҭ‗∞ץ № ễ

UBAF ט Ḡ₱Ҋ ҍ ̆ ҹѿ ∞‗ Ҭ №

Ḡ ט Ḡ₱Ҋ Ҍ ׆̆ט ᵬҹ Ḡ ט Ḡ₱ ֲ Ҭ № ̆

ễ Ḡ ט Ḡ₱ ֲ UBAF̂ ט Ḡ₱ ֲ̃ ט Ḡ₱Ҋ ҍ

Ȃᵖѿ ҉ Ḡ₱ ↕Ȃ ԍľȇ ט Ḡ₱Ȉҍȇ Ḡ

ט Ḡ₱Ȉ Ŀӊ ̆UBAF ט Ḡ₱Ҋ ҍ ̆

Ḡ ט Ḡ₱Ҋ Ḡ ט Ḡ₱ ֲҬ № ễȂ ᵥ’ ľ̆UBAF ᶭ ȇ

Ḡ ט Ḡ₱Ȉ Ҭ № Ŀ̆ ῒט ֲ

Ȃ Ḡ ט Ḡ₱ ֲҬ № Ҍ ῒ̆ט Ҍ ễ ֲ UBAF̂

ט Ḡ₱ ֲ̃ ט Ḡ₱Ҋ ҍ ’Ҋ̆ ֲ UBAF
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̆ Ḡ ט Ḡ₱ ֲ ט UBAF ̆ ֲ ѿ

∞‗ Ҭ № ễ UBAF ט Ḡ₱Ҋ ҍ ∞‗ Ȃ 

ԍ ֲ ԋ Ҭ̆ ט Ḡ₱ Ḡ Ḡ₱ӊ ľ

῏ Ŀ̆ᵌ ľҒҙĿ ȂԊ ҉ ᵬ̆ҹ Ḡ Ḡ₱ ֲ Ҭ № ӊ ץ UBAF

̂ ט Ḡ₱ ֲ̃ ט Ḡ₱Ҋ ҍ ễ̆ Ḡ

₱ Ȃ ╠ ̆ Ḡ Ḡ₱ҍῒ῏ Ḡ₱ ’Ҋ̆ Ḡ

Ḡ₱ ԍҍӊľ ῏ Ŀ ט Ḡ₱̆ ҹ ӊ Ȃ Ḡ Ḡ₱ ԍ

ט Ḡ₱̆ Ḡ Ḡ₱ ֲ ֲ UBAF̂ ט Ḡ₱ ֲ̃ ט

Ḡ₱ Ҭ ҍ Ȃ ̆ Ӟױ ׆ץ ễ ↕ ̆

Ḡ Ḡ₱ ֲ UBAF̂ ט Ḡ₱ ֲ̃ ט Ḡ₱Ҋ ҍ

₮ԅ Ḡ Ḡ₱ ֲҬ № Ḡ Ḡ₱ Ȃ
Ȑ62ȑ

҉̆ ԍ Ḡ Ḡ₱ҍ ט Ḡ₱ ̆ ױ Ḡ Ḡ₱

ֲ Ḡ Ḡ₱ ᴪ ⌠ Ḡ Ḡ₱ ֲ̂ ט Ḡ₱ ֲ̃ ט

Ḡ₱Ҋ ᴋᵥ Ȃ׆ ̆ ҍ ң ҉ ѿ Ȃ 

ֲפ ̆UBAF Ḡ Ḡ₱Ҍ ט Ҭ̆ Ḡ₱Ԉ Ҋῒ

Ȃ ԍ Ԋ ̆ ↕̆ᵖ ↕ ̆

ѿ ↓ᶛ Ȃ
Ȑ63ȑ Ḡ₱Ҍ ט ễ Ҭ̆ ⌠ ∞‗

ӊḠ₱ ֲ ֲ ∞‗Ȃ
Ȑ64ȑᵖ ֲ ľ ᾣᴟ ĿҬ̆

ԅ ԍ ễ Ȃ
Ȑ65ȑ ľ ᾣᴟ Ŀ ∞ ҍ ∞

ѿֲȂ ̆ UBAF Һ ̆ ᴪ ∞‗ Ȃ 

Ԋ ҉̆ ễ ᴋ̆Ҍֽ ⌠ ȁ

ҹȁ ꞉Ԉ ‗ ׆ № ⱬ ᵬ ̕

ҹ῏ ̆ ễ ꜛԍ Ḡ₱ ט ȁ ̆ ᵞ ҍ

Ȃ ̆ Ḡ₱Ҍ ט ט ↕̆↕ ֲ Ҍ Ҋט

ῒ ҹ ⌠ᴋᵥľ Ŀ̆ ט ׆̆ ֲ ꜚ

                                                        
Ȑ62ȑȇ ῖȈ 584 ȇ̕ Ȉ 113 Ȃ Ὲ ҍҬ ᴍ Ὲ ֤ № Ḥ

Ῥ ̆ ֲ Ԋ ӥ̂2013̃ 1296 Ȃ 

Ȑ63ȑ ȇ̔ ֓ ᴆ ץ Ȉ̆ ȇҬ Ȉ2017 4 20 ̆ P07 Ȃ 

Ȑ64ȑ Ὲ ̂ ̃ҍҬ ᴍ Ὲ Ḡ₱ ̆ ֲ Ԋ∞‗ӥ̂2016̃

∆ 20 ̕ ֤ ₮ Ὲ ҍ ῌ ᵬ Ὲ ҉ № Ḡ₱ ҉̆ ѿҬ ֲ Ԋ∞‗ӥ̂ 2015̃

ѿҬ Έ ∆ S413 ȂᵖḤ Ҍ ט ễ Ҭ̆ ∞‗ ֲ ֲ ễ ᴋ̆

֤ ב ҙ Ὲ ҍ Ҭ ᴑҙ Ḥ ̆ ֲ Ԋ∞‗ӥ̂2002̃ 5 ̕

Ὲ ҍ ᴪ Ḥ ט ̆ ֲ Ԋ∞‗ӥ̂2013̃ 0024 Ȃ 

Ȑ65ȑ ᾣᴟ Ὲ ҍ ҙ Ὲ ᴑҙṢ ̆ ֲ Ԋ∞‗ӥ̂2018̃

1214 Ȃ 
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Ҍ Ȃט ѿ ֲ ̆Ḃ ễ ֲ ῤ Ḡ₱ Ҋ

̆↕ ᴪḆᶏ ֲ‗ ╠ט ӊῬ҈̆Ҍ ׆̆ט ᾧḠ₱ľᾢט Ԉ Ŀ

└ Ȃ
Ȑ66ȑ 

六、结语 

ֲ Ḡ₱ ֲҌ ט ễ ᴋ̆ῒ ҽ ῒ֜ Ḡ₱ ғ

̆ῒ֜ Ḡ₱ ֲ ȂᵖḠ₱ ֲ ₱Ḡץ ҹ ׆̆ Ḡ

₱ Ҋ ֜ ט ӈⱵȂ ֲ UBAF ԅḠ₱Ҍ Ԉט ΐ

ᴇṿȂ 

URDG758 ⌠ ̆ Ἕץ UCP Ԋ ᶛ̆ ֽֽ

ѿ ľ֜ ↕ĿȂ Ḡ₱ Ԋֲ ̆URDG758 ῏ ↕ ᴪ ҹ

Ḡ₱ Ȃ ‗ ԅ Ḡ₱Ҭ ᴆ ̆ ׆ URDG758 7

ᴆҌԇ ↕ Ḡ₱ѿ Ḃ Ȃ ̆ ֲ ↕

֜ ᴆҙ ȂUBAF Ҭ ֲ UBAF ֜

⌠ ט ̆ Ḡ ט Ḡ₱ ҙ Ȃ ֲ ԍ ᴆҌ

ԇ ↕∞‗ Ḡ ט Ḡ₱ Ҍᾟ№Ȃ 

ֲ ֜ Ẋ ̆ ӈ҉ ̆ᵖ Ҍ Ḡ

₱ Ȃ ҹ Ẋ Ḡ₱ ̆ ֲ Ḡט

₱ Ҋ Ȃ Ḥ ҬӞ Ȃ ֲ UBAF Ҭ ȇ

Ḡ₱ Ȉ 12 ӈ ̆ ₄ Ẋѿ Ḡ₱ ̆ ֲ

҉ Ȃ ֽ ԍ Ḡ₱ ᴪ Ḥ ∞ ̆

ׅ ̕ ᾟ№ ̆↕Ҍ Ȃ ‰ ԍ ̆

Ḡ₱ ץ↕ ľᾢט Ԉ Ŀ Ȃ 

ֲ ’Ҋ̆Ḡ₱ ֲ ט 5 ҩ ᵬ └̆ ↕

ᶛ Ȃ ̆Ḡ₱ Ҍ ̆ ֲҌ ץ Ȃט ֲ ֜ Ḡ

₱ ̆ᴪ ֲ ҙⱵӊ ̆ ֲ ≢֜ Ḡ₱ӊ

╠̆ Ҍ Ȃ ֲ UBAF Ҭ ң ṿ Ȃ 

ѿ ֲҌ ғ̆ט Һ׆ ̆ ֲ ᶭ ȇ ῖȈ ễ

ֲҌ ט ễ ᴋȂ ֲ Һ ễ ԅ ֲḠ₱ ̆

ט ≠ ̆ ֲ ̆ ֲ Ḡ₱ ӊ

ῤȂ ̆ ᵥ ֲ ễ Ḡ₱ ↕ └Ȃ ֲ

                                                        
Ȑ66ȑ John F. Dolan, The Role of Attorney’s Fees in Letter of Credit Litigation, 133 Banking Law Journal 555 (2016), https://papers.ssrn.com/ 

sol3/papers.cfm?abstract_id=2974301 (last visited 14 September 2020). 
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UBAF Ҭ ễ ∞‗ ᵣ‰ ̆ᵖῒ ễ ̆ғҩ≢

ᵌׅ ᵩ Ȃ 

 

Damages for Independent Guarantee Wrongful Dishonor: 
Perspective from Bank of China v. UBAF 

WANG Jingen 
 

Abstract: When documents are presented to the issuer under an effective independent 

guarantee, the issuer must either pay the beneficiary or give a notice of refusal. Otherwise the 

issuer shall be liable for its wrongful dishonor, unless there is an independent guarantee fraud. 

URDG758 is not considered as an international commercial customs in China. When there is a 

non-documentary inoperative condition in the independent guarantee, such guarantee cannot 

be considered as taking into effect once it is issued. Because the disregard rule in URDG758 

may not be applied since the application clause of URDG is not operative yet. Fraud is not a 

discrepancy, therefore the preclusion rule will not be triggered due to the issuer’s failure to 

give a notice of such “discrepancy” in 5 business days. Also the issuer may not refuse to pay 

based on the wrong guarantee number. If the beneficiary’s fraud is not material, it is 

questionable whether the issuer of the independent guarantee may still stop its payment. If the 

issuer commits a wrongful refusal, it must not only compensate the face amount refused but 

also its interest, even the attorney’s fees the beneficiary may have suffered arising out of the 

issuer’s wrongful refusal. But the compensation for wrongful refusal shall be limited by the 

principle of independence. “Bank of China v. UBAF” held by the Supreme People’s Court has 

illustrated the disputes over the damages for independent guarantee wrongful refusal, although 

the court’s reasoning is improvable.  

Keywords: Non-documentary Inoperative Condition; Notice of Refusal; Independent 

Guarantee Fraud; Damages for Wrongful Refusal 
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