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Byrne, 6B Hawkland UCC Series, Thomson Reuters 2016, § 5—108:14 - Revs  Preclusion rule—Exclusions—Fraud.

R 31? John F. Dolan, The Law of Letters of Credit: Commercial and Standby Credits, LexisNexis AS Pratt, 2018, §6.06 [2] [c] [iii] The
Pre-UCP600 Preclusion Rule. See also 1995 UCC § 5-108 (d); Boston Hides & Furs, Ltd. v. Sumitomo Bank, Ltd., 870 F. Supp. 1153 (1994);
Hamilton Bank, NA v. Kookmin Bank, 245 F. 3d 82 (2nd Cir. 2001); Amwest Sur. Ins. Co. v. Concord Bank, 248 F. Supp. 2d 867 (ED Mo. 2003); ACE

American Ins. Co. v. Bank of the Ozarks, 2014 WL 4953566 (SDNY 2014). But see Semetex Corp. v. UBAF Arab Am. Bank, 51 F. 3d 13 (2nd Cir.
1995).
97



2021
0~ 13 5a b yi . Y 0 AT e
UBAF T Pl o_ T F UBAF’ | 7
0- VW 0 _ A v Ge b
t o ~ GP h Y G W 0~ 3- Yy Ge "
V- bi 5 b 0 LA
Wi i I I dat . i1b ~ 3 L
- b o~ 7 . b 0 & KApr ~
"HNe Ge - BT 0 4GP o KUBAF
T .BYUBAF I G 0 Ge1 W UBAF A * UBAF
Gp
UBAF
H ~ 2011 12 6 ~ 1 | 0w O GP UBAFOL ¥ i
AUBAF 46 12 9 1 15 w i G 0 GPH T v Ne -
i [ n12 6 i - T M Ne LU UBAFT
G v G 1 A 7 2011 12 14 ~ UBAFAM q90F 0 -
i pT Lt ’ i = i M gryT i
AR¥*2011 12 19 " a0k P UBAF™ Y~ UBAF
b o GP 1 A UBAF 02012 2 2 i | 0 UBAF
UBAF 0O 0 GE I iz A oo _ n 2011 12 19
* UBAFb o A
i Ju W~ UBAF [t . v Gel p B I G v G
PN X i [ o GPT . Y T Ne o0i G v
Ge I v GP A
H o_ UBAF 2011 12 15 itT G v Ge
“ p UBAF [1 o o G W 7 T
R 32te "6 Gp ) s R2016F 24° ~ 12813 AH "
i " h - v T # L 8

EaT M B

98

1



UBAF

M Ne X i [ = 9
A§36‘f
Ge - é Ge~
Ge W
T 7 N p
. 0 & k "1
o [ Hw 0 R B B
GP Nows™s  °
4a 5 Gl i 0
H ~  Fi LGP
o LA - 5 3 1 i
i TB™ 1 N Fi
C H -
Az i | X
“éeH T~ 1T 8 1
o X 1 LB H -
Py ©H T _T7
H o A G6W Bt X
- b H - b
F ) 0 _ °u
R 36te "6 Gp D
R37F waa &7 6 Ge )
27 A
R38F UBAF T M Ne "9 Fiod
T o _ UBAF Ge
R 39¢ T o3 8 b € o
0527 M E Ne #
A 737 T o3 L . G Fo
40" 7 " Fo E* b AMM 3
A A 3527 1 2 bl F E* H
347 3 M EY bk
o _ ii" 20177, 02 59957 " N E b
906" AH 37 7 g H
T 2014 5 126-127

American Bar Association, 1998, p. 56.

v i G v GPIL
V.
T 12 TiWy HW
LGP Pr.y ° ’
T ©0_ e _ v
VF [ n GP
i 0 £ i1 LA
ad 0 Al T- 32
A i ) Y
y 0 i N a .
0 I T a LﬁSTfV
)'( N Aﬁa38f
GP - b i ey
B Ge b H b At
b 3 3 4 I _ N |
b A
7 A
Y Yo7
. b DA ~ éH x 1
W a Aﬁ<39? 0 - I o ‘Ex
I R2016F 24" ~ 12 5 A
E ™ e, * - “T 2017 1
[ o GPWY " UBAF D% ~
é Ge~" T 12 5 2 A
E* H - Hioo _ A~ 2003”
E H Hioo _ A~ 2003~
B H - Hueo _ 1~ 2003"
E* H - A T Huco _ i1~ 2004~
i T . oo _ 1" 2009 ®T 5~ ~
oo ~ E° H - wT H
H. b E H P Ko @t 20197
3 Ao ‘e G 0 " e

1995 UCC §5—109 cmt. 1; James Barnes, et al., The ABCs to UCC Article 5: Letters of Credit,

99



2021 1

LT~ H [ € I GANGL Q = GANDLAT k
- N i sty N I GANDL E* 4 A W oo
ET N [ GANDL 4 9 T §) H w 06
H 7! - wa LY bH W 0 H 7 B W b
b GH Ny LA 1 p
v 3 T p i " Bb
y T o3 Go E° P 17 a [~
[ H n i “r L Ne 1 w4 "
_ [ T S il T
o3 H o A1 OUOH " ALRAT
UBAF T~ H 2011 12 15 UBAFW { G v Ge
T v Ne T [ o GPWI o) “yTop i
2011 12 19 ~ UBAF [T . n 0 GPI A fri
0 w UBAF 0 GPIJ b b) Rae 0
b GeI Ge o201 12 6w 0o GP UBAF i
7 1 b Ay UBAF 2011 12 19 [ o v
P w i G v G T M Ne ¥ T T v Ne 0
UBAFA* Hy 't © UBAF ’ i w A% T3 M
UBAF . 4 I - 0 T - 2 T v Ne r
LA
p T W H n - UBAF X
i W Ge A é Ge”~ T 12 H y
T X Ge b X A
R 407 T o3 "L € o E" H - Hueo _ i~ 2003”
052" A
R 417 T o3 8 b € o EY H - . Huo _ 1~ 2003~
052" "6 € o E b T o3 H W = "~ 2003” T 337 A

See also James Barnes, et al., The ABCs to UCC Article 5: Letters of Credit, American Bar Association, 1998, p. 56. But see Standard Chartered
Bank v. Pakistan National Shipping Corporation [2001] EWCA Civ. 55 (C. A)).
R 420 Hyundai Engineering & Construction Co., Ltd. v. UBAF (Hong Kong) Ltd. [2012] HKCU 2155.

R43% ¢ o_T M Ne UBAF i 6 GP I b 0 & kB W Aro>o
Y2011 12 15 H TUBAF P T M Ne % * UBAF. G 2011 12 15
h T M Ne i G o GP N v yrA
R4t 0 GP| WY K e T © 2011 12 31 Q| e, 1 A i
G v GP| w' o GP| H 30 “Pky b 2012 1 30 A



UBAF

- - Wl Y %LA, W 7
Ge - 3 H - A Yu 4 % G i
R " 0 TP b G % G N GP 1t
Yiol oo JU L A
T GP b 'f GP e | GP -
1 GP i b ) & KA URDG758 é Ge~
| 1 é - T GPb 0 é AUBAF
T oo _ UBAF I G 0 GPT Ge - LT v Ne
" 0" P , UBAF | G GeIn3 Ge - UBAF
i G GPb b) & kA
UBAF
UBAFbL T M Ne JU h 6T v Ne L 2 az
6% T Y1 € UBAF o Grp i
b A
W o_  wo T M Ne b, oi G Ge 5980833.40 “H
0 o - # A 6 UBAF T # 2013 7 4 R4
o_ wT v Ne 2 2012 1 7 2013 7 3 z A
c#z 3 UBAF h o Ge Y %o 6%
A - o_ T v Ne UBAF 0 o Gep i
b A
H o_ W T v Ne i C Ge I A"z ~
U W 2 2013 7 4 ~p LW £ 6% A -
3, UBAF i Ge * b
A
Geb 0 é T® duw A -
R 450 & 2020 9 25 T Gp Wl HEATT L F L2020
9 29  https:/mp.weixin.qq.com/s/9a0vL0aeLzG1sADnVmixzQA F'l 6H %l I 1 WH %A
S s RH % 3 H h o b %o “ b
i7 7 6 Ju Ar 7 bw 37 v %ol I GT A-
R46t 2013 7 3 ~ UBAF 9 v GP W A

101



URDG758

3

<!

e =
—_

102

2021 1
é Ge”~ I A UBAF TW b H
i o_ T M Ne & UBAF Wy A Gp
RAT y i D Uk, “C b L a
& 1 A% - a Ne Gp
TIm Y e T 172021 1 1 H o é
- u é T, 584 & 1o
é A Y6 GP v b ) é T
A
i D VA o W D
or &€ K AUBAF T° o_T v
i G GP I A N H, U A
Ne [ UV UBAF T M N 0
z A v # & T ¥ Ne wi b
o~ b vz A - UBAF
0 UBAF { # b
oo T v Ne b” oz K



UBAF

- % b A [W® oo _ bEL o P -
; b A Wl ©_ P b T é GPI  Fva 17
i p 0z " LA _ W ©_p i

GP” F  oo_ p “ UBAF B~ Yy h GP U
" # % 8A 1 6 GPW B n G Gp A v
Ge b G Ge . HeGPT O gy~ L
- TH G W A wv Tt b 0
b 0 é 3 A4 G Geni Ge [ S i
Ge " b 0 é Yo G Ge Y i é
A b §) & k' b C GPNL Yyt . Y H
i oA w'f G GP i Gy i
# & %o A i G Gp GbH” Gp~ G b
H i b GP r T G Ge i[ o GPKGP i
£ € %o A T M N T G GPb OT # b
o GBJL I # %o r A
H T ¥ Ne H# % & UBAF é. 1
é Tl A é # %o T w_3 W Ar W
- e v # # # R # -
i A 6T ooz N3
~ 0 _ T uH ¢ A Y l}l -
3 MoD T M Ne T H & UBAF " R - & UBAF
3 y 3 S#£ It W Ne 8z 3 b R
G # W 2012 1 7 LA ¢ UBAFh #
w 2013 7 4 ~ 4 UBAF o) 0 Ge I H v Y
UBAF v 2012 1 7 2013 7 3 H z W o _ #
R 53t See URDG758 Article 5 (b).
R54 5 ‘e, o4~ ¥ 2018 777 A
R 55F Ole Lando & Hugh Beale, Principles of European Contract Law: Parts | & 11, Kluwer Law International, 2000, p. 451; Unidroit PICC
Article 749 cmt. 1.5 & z E b v H - Huo _ in~ 2017
3277 T M E b £ H M E Ne i1 - Huo _ i1~ 2018~
74 A 14217 A
R 56F But see Unidroit PICC Article 7.4.9; PECL Article 9:508; h 'éT 1 "3 y™ ¥
2013 243 A
Rs7F T # b F EY H 0 - wT oo _ in" 2009 & T n° -~
347 A

103



2021 1

w2013 7 4 R % ~ P 1 Az
2012 1 7 L UBAF h 2013 7 4 ci G
GPL GPH A4 UBAFT G GPI % Y 6T v
Ne UBAF i1 b 0~ UBAF Ge Y o1 . 0 i
# A
7 W Pr2012 1 7 # M b% A 1
URDG758 H @ AW  URDG758 0 AURDG758 20 b T
" when” G. T O LA I whenl i B
4 £ immediately” O ~ io " start the payment process™
0 0F v 9 A w” URDG758 20 a - L. "y
5 3 i K 6 Gp Tt .p v v
: i [ o " T w W %o A %o Ty Ve [ W
b A L ne 3 B 40 ° 6 ::eo =GP
5 b i A FTO L - y W b o R
T UBAF T M Ne “ 9 2011 12 30 ~ € 31 v "H
X 1 13 -7 M Ne | 5 b 7 A1 8 Tt
T v Ne Ee b 4212 1 9 v A T v Ne 1
9 v T ot 2 w2012 1 10 1 7 A
W URDG758 23 | L L A URDG758 23 a T
T buwu v T G, [ b 2 Mae A
p Ao Ab ‘TT L G, 1 GPW OFW N
by 9o 1 G, Ao "+ Ao b G 1 A
@ A Ag ‘TG, U G Av b Kv KA
v 0| Gl ¥ 0 v UBAF | G Geln T
M Ne 3 % 0 A ¢ G || UBAF i h = 30e A Ao
2 "o L T Ne " h 26a A Ao 27
i Ty 2012 1 25 Ao ¢ Ao Kv KA T UBAF
Rsst § G v GPI}” UBAF3 h i o Gelyp 1 . 9 0 v Ge H 2011 12
28 z A
R 59 Georges Affaki & Roy Goode, Guide to ICC Uniform Rules for Demand Guarantees URDG758, ICC Services Publications No. 702E,
2011, p. 380, 383. T FTGET v . oL po - ¢ t 3 URDG758 20 35
3 \ A & [ i G GP " - Y W v A
R 60F James E. Byrne, et al., UCP600: An Analytical Commentary, The Institute of International Banking Law & Practice, 2010, p. 713.
Re61F UBAF | "I Ge URDG758 [ 2012 1 29 LA

104



UBAF

Neo
HE 4T
(b}

T \
UBAF U
I 26
M Ne
1 7

ui.‘l.
UBAF

2012
T T
2012

o_ T
A UBAF L
“ o _ UBAF
A UBAF
0 _ ¢ UBAF
f UBAFuW
Ai

ap

5

A &

[}

G >» O o

b

New AT T~

Ao
2012
2012

26
27

1
1
2012
[ = UBAF b

30@
Ne

O > A

\/

G

W
UBAF A

",

&1

(0]

o

Geli

>

GePl b
Gel

é
Neo

0
Gé 0

0 b UBAFH
T v

o Gp
Hb u i

D

—_—

—_—C

~ T

% el

UBAF
UBAF

105



106

2021 1
i G v Ge O UBAF ~ W
w_ T M Ne € UBAF 0 Gelf b o _ A
G o T b G I G Gen I
ToLrs I F3L AR = bpul G Ge T M Ne Y UBAF
4 0 GP ~ v Gl i b &~ A G
1= Ak - T & GPbLi~ Ge 7 A G
Gp GbHT T o G H A i G Gp
v Gp- i G Ge i UBAF 4 0 G#?P - 0
Ge T i b A - 13 vy é” At -
41 G Gei UBAF 4 0 GFP ~ b Gen i b
Fui 6 GP T v Ne i 6 &6 7 Ko
v ci G GPL L Gp v 1 i G Ge
i G G v [T G Gei 4 v GP LT 0
Ge W T kv At v L~ H W A
D “ UBAF 1 G GPb 0 T GPJL Wi i
A H ~ N 1P t -
W 10 R GPb & T [ _
HGP i w _ R p I »3 LT
U G é R W3 L o b 0
W, A UBAF h - Ty o _ A
R o3 & Kk’ b, [ a
wa :Ju i _ L Ne Az b
w " Ny & Te Ge §) a Ny v b
A - GPb 0 o 17t b on
i Wi [kyl I B 0 T -
R62te T 584 ‘&, T 113 As & B LT M E” Ne H
P Ho i~ 20137 1296" A
Re3t O ‘e ) Ty ™ eT 12017 4 20 ° P07 A
R 64t BN b T M E Ge - Hueo _ 11" 2016”
A 207 Fo E' b H, b EF s Ne Gp W Huo _ it 2015™
WT E A S413° Ap H b 0] é T 00 _ Pl & Kk~
1 3 E b T o3 H Hooo _ A~ 2002~ 57
EY b w H 0 Huco _ in~ 2013” 0024° A
R 65F ®3 E b 30 E* 03 S Huo _ i1~ 2018”
12147 A



UBAF

b oA W "B éi o Ge
"1 wBa O HR: b’ L’ OGPl OO JU L
L Aﬁz66?
i GP b ) & k1 e 11 GP f
R ¢ Ar GP Yy GP W Y G
P W iuv yrA UBAF vGPb 0Ju i
EV A
URDG758 i [ T Y "E UCP H o~
7 W t LA~7 GP H, * URDG758 tow oy
GP A _ 3 GPT i D C URDG758 7
i pb3 t GP W B A T i t
i i D3 AUBAF T i UBAF i
\ [ b "1 G v GP 3 A G P b
3 to_1 G 0 GP b "HNeA
(A i X - Bt P b G
£ A W 7 ) X Ge - vG
P I A H T3 A , UBAF T4 é
Ge~ I 12 Y v 4 Y X W Ge -
A+ G Gp v T H o
: HNe ~ 1 b A 1 %o G -
Ge Ayt oo U L A
i "N GP ) 5 b Lv t
o A v GP - b v by DA I i G
= Ty 1 3FH - E GPH
. b A UBAF T H v A
W . b V" F Ch f L w8 T é
b 0 & kAi " h & i Ge v
o # i i Y7 GP H
) pA - v I é 1 Gp Ay LA

R 66F John F. Dolan, The Role of Attorney’s Fees in Letter of Credit Litigation, 133 Banking Law Journal 555 (2016), https:/papers.sstn.com/
sol3/papers.cfm?abstract id=2974301 (last visited 14 September 2020).

107



108

2021

(2

v % TP

(2
8

UBAF T

w
S
>

Damages for Independent Guarantee Wrongful Dishonor:
Perspective from Bank of China v. UBAF

WANG Jingen

When documents are presented to the issuer under an effective independent
guarantee, the issuer must either pay the beneficiary or give a notice of refusal. Otherwise the
issuer shall be liable for its wrongful dishonor, unless there is an independent guarantee fraud.
URDG?758 is not considered as an international commercial customs in China. When there is a
non-documentary inoperative condition in the independent guarantee, such guarantee cannot
be considered as taking into effect once it is issued. Because the disregard rule in URDG758
may not be applied since the application clause of URDG is not operative yet. Fraud is not a
discrepancy, therefore the preclusion rule will not be triggered due to the issuer’s failure to
give a notice of such “discrepancy” in 5 business days. Also the issuer may not refuse to pay
based on the wrong guarantee number. If the beneficiary’s fraud is not material, it is
questionable whether the issuer of the independent guarantee may still stop its payment. If the
issuer commits a wrongful refusal, it must not only compensate the face amount refused but
also its interest, even the attorney’s fees the beneficiary may have suffered arising out of the
issuer’s wrongful refusal. But the compensation for wrongful refusal shall be limited by the
principle of independence. “Bank of China v. UBAF” held by the Supreme People’s Court has
illustrated the disputes over the damages for independent guarantee wrongful refusal, although
the court’s reasoning is improvable.

Non-documentary Inoperative Condition; Notice of Refusal; Independent
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