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个人信息保护中告知同意的困境与出路 
ĺĺ兼论《个人信息保护法（草案）》相关条款 

 
韩旭至 

 

 
摘  要：以告知同意为原则的个人信息保护必然面临诸多困境，典型如“隐私政策”

无人读、不可读、读不懂，信息主体被“胁迫同意”以致难以行使拒绝权，大数据处理

实难取得有效的同意，问责机制难以发挥功效等。告知同意机制源自个人信息自决权与

隐私权理论，但从私法上将同意等同于授权，实为对个人信息保护制度公法属性的误读。

主流的个人信息保护制度中，从未将告知同意规定为基本原则，它是个人信息保护中的

一项具体规则。我国个人信息保护立法必须处理好告知同意与其他数据合法处理规则的

关系。一方面，对告知同意规则进行进一步细化，并以格式合同规范约束“隐私政策”；

另一方面，确立数据流通规则体系，引入个人信息保护设计。 

关键词：个人信息保护；告知同意机制；个人信息自决权；数据流通规则；数据利用 
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ҩֲḤ Ḡ Ҭ ᵝ Ԉ Ȃ ҹ̆ ҩֲḤ

Ḡ
Ȑ1ȑ̆ ԍҩֲḤ Ḡ ↕

Ȑ2ȑȂ֞ ҹ̆ ῒ

ⱳ ̆
Ȑ3ȑ̆ ҹ ↕

Ȑ4ȑȂ Ԉ ҩֲḤ Ḡ ֟ ԅҌ

Ȃ2020 ҈ ῃ ֲ ף ᴪ Ⱶ ᴪ ԋ ԋ ᴪ ȇҬ ֲ ῍

ҩֲḤ Ḡ ̂ Ȉ̃̂ Ҋ ȇ Ȉ̃ ԅ Ȃȇ Ȉ ҹҩ

ֲḤ Ḡ ↕ ғ̆ 13 ץ ↓ҽԅ 5 ҩֲḤ ̆ ᾟԅȇҬ

ֲ ῍ ῖȈ̂ Ҋ ȇ ῖȈ̃ 1036 ӊ ̆ᵖῒז ҩֲḤ Ԋ

ȇ Ȉ Ȃľ Ŀׅ ҹ̆ ҩֲḤ ↕ ̆ ̆

                                                        
̵ᵬ ̷׃ ̆ ̆ қ ◐ ̆ ◐ Ȃ 

̵ ̷ ᴪ ľ ᴪ ᵣ ҍ Ŀ̂ ‰ ̔20&ZD177 Ȃ̃ 

Ȑ1ȑ ּׂש ȇ̔APP ҩֲḤ ⅝ Ḡ ץ̔ ҹ Ȉ̆ ȇ Ȉ2020 8 ̆ 113 Ȃ 

Ȑ2ȑ ȇ̔ҩֲḤ ̔ ↕ └Ȉ̆ ȇ Ȉ2019 6 ̆ 1 Ȃ 

Ȑ3ȑ ȇ̔ҩֲḤ Ḡ Ҭ └ ↕ ҍ Ȉ̆ ȇ Ȉ2018 5 ̆ 16 Ȃ 

Ȑ4ȑ ȇ̔ҩֲḤ ᶏ ĺĺ ҉≠ № Ȉ̆ ȇ Ȉ2019 2 ̆ 72 Ȃ 
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└ Ҍ Ḥף ̆ ץ ῒ ⱳ Ȃ ̆ ׆

₮ ̆ └ ץ̆ ҍ ῏ ̆

ԍ ף ҩֲḤ Ḡ └ Ȃ 

一、告知同意的内在缺陷 

ľ ĺ ĺ ĺ Ŀ №
Ȑ5ȑ̆ ΐᵣ

Ҭ № ∞ץ̆ ѿ └ ҍ ӟ ȁ֜ ȁ Ȃ№ ̆

ᵬҹѿ └ ҹѿ ᾧ / └̆ ҳ ̆ ץ ҹҩֲḤ

Ḡ Ȃ 

（一）作为授权机制的失灵 

ѿ̆ ץ Ḥ ҉ᵬ₮ Ȃҹ ľ ĺ Ŀ̆ Appȁ

ᴪ ῏ľ Ŀ̆ ₯ ῏ Ȃҹ ᾧ Ҍ

₯̆Ҍ Ҋ ץ ᾛ ₯ Ȃ Ḃ ̆ ҉Ӟ

֓ Ȃ ѿҩֲ ῒ 1 ῤ ⌠ ľ Ŀῃ

Ҍ̆ Ҍᴡ Ӟ Ȃ ľ̆ Ŀ ҉Ӟ Ҍ Ȃ ̆

ľ Ŀ Ḃᴪ ̆ῒ ᾟ ľ Ŀ̆ ΐ Ғҙ ̆ ԍ

ᴧ ̆Ӟ Ҍ Ȃ ľ̆ Ŀ ҉ ֲ ȁҌ ȁ Ҍ ̆

ῒ ⱳ ̆ ץ └Ḡ ҩֲḤ Ȃ ҩ ӈ҉̆ Ӟ ᵬľ

└ ĿȂ
Ȑ6ȑ 

ԋ̆ ԍ ӟ Ҍ ₯ ̆ └ Ȃᴑҙ ľ

ĿҬ Ҍ ȁҌῈ ȁ᷅ ҩֲḤ Ȃ ҹῖ ᶛ 2̆019 ľZAOĿ

App ῒҌ ľ Ŀ ⌠ԅ ῏ Ȃ ľAI ĿApp ῒľ ĿҬ

̆ ҉ᴰ ῏ ̆ ҹ ԇľZAOĿ ῒ῏ Ὲ ץ ľZAOĿ ľῃ

ῤ ῃᾧ ȁҌ ȁ ӄȁ Ῥ ≠ĿȂ
Ȑ7ȑԊ ҉̆ Ḃ ᴑҙ

ľ ĿӞ ᴧ ҩֲḤ Ḡ Ҍ≠ Ȃ ̆ῒ ᶏ Ḥ

Ȃ
Ȑ8ȑ ט Ӟ ̆ῒ ῏ ȁ ᵬᴩᵄ ᶫ ҩֲḤ Ȃ

Ȑ9ȑ ̆ ֓

҉ ̆ ҩֲḤ Ḡ Ȃ 

҈̆ ľ Ŀ ץ ᶏ Ȃ ̆ ҉ Ҍ ľ Ŀ

                                                        
Ȑ5ȑ̵ ̷Ꞌᴶ ¥ ȇ̔ף 2.0̔ Ҭ Ȉ̆ ȁ ᴯᴯ ̆ ₮ 2018 ̆ 135 Ȃ 

Ȑ6ȑ See Woodrow Hartzog, Privacy’s Blueprint: The Battle to Control the Design of New Technologies, Harvard University Press, 2018, p. 75. 

Ȑ7ȑ  ȇ̔ ḤⱲ ľZAOĿ ̔ └ Ғ Ȉ̆ Ҭ Ҭ 2019 9 18 ̆

http://cnews.chinadaily.com.cn/a/201909/18/WS5d82eb3da31099ab995e0d64.html?from=singlemessageȂ 

Ȑ8ȑȇ ↕Ȉ̆ ̆https://www.baidu.com/duty/yinsiquan-policy.html̆2020 12 20 Ȃ 

Ȑ9ȑȇ ט Ⱶ Ȉ̆ ט ̆https://render.alipay.com/p/f/fd-iztow1fi/index.html̆2020 12 20 Ȃ 
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Ȃᵖ ҉̆ Ⱶ ᶫ ᶫ ҹѿ ̆ ᶫ

̆ ҳľ Ӈ ̆ Ӈ Ŀ Ȃ ԍ App ᶏ ̆ ҉

Ȃᶛ ̆ ׂ Ḥȁ ȁ ט App ױֲ῀ ӊҬ̆ ᶏ

֓֟ ̆ Ҥ ᵬ ̆ ҹľ ל ᵣĿ Ȃ ҩ ӈ҉̆Ӟ

ץ ľ Ŀ Ȃ ľ Ŀ ╠̆ Ȃ 

̆ └Ẓ ԍ ̆ ץ Ȃ №

Ҍ ԍ ̆ ԋ ≠ ₮ ȁ ᾝ ҍ ꜚ ȂḤ

ץ Ḥ Һᵣ ԇ ̆Ӟ ץ Ḥ Ḥ Һᵣ ԋ

Ȃ
Ȑ10ȑ ̆Ҍֽ ⱴ ȁ ҉ ̆ ᴪ ֟ҙ

Ȃ
Ȑ11ȑ ̆ ҬҩֲḤף ҍ ᵣ ℗ ῏Ȃ № ӊҊ̆ѿҩֲ

ԍ ҩ Ȃῒ ԍ ᵬ₮ ҩ‗ ̆ ҩ № ֟ Ȃ

Ӟ ̆ ҩֲ ̆ ᵣ≠ ֟ Ȃ ҩ ӈ҉̆ ᴶ ₮̆

ľļҩֲ‗ Ľ ᴪ ѿ ļҩֲĺ ᵣ‗ ĽĿȂ
Ȑ12ȑ ̆ ᾛץ ֽ₡ҩֲ ᵬ₮

≠ֲז Ȃ 

（二）作为免责/问责机制的失效 

╠̆ ѿ׆ └ ҹѿ ᾧ / └̆ ῃ

Ҭ₮ ≠ Ȃ Ҭ̆ ԍ ҩֲḤ ̆ ҹ

ᴑҙ ҩֲḤ ᾧ ᶭ ̆ ᴑҙ ľ Ŀ ҩֲḤ ᶭ Ȃ2016 ̆

֤ ֟ ľ Ŀ ₮ ҈ ҩֲḤ ľ + +

Ŀ ľ҈ Ŀ ↕Ȃ
Ȑ13ȑȇ Ȉ 24 ѿ ̆ҩֲḤ ҈

ᶫῒ ҩֲḤ ̆ Ῥ ᶏ └Ȃ ̆ ѿ └ׅ ҩֲḤ

≠ Ȃ ҈ Ḥ ̆ Ḥ

Ȃ2017 ҹῈ Ḥ ֽ̆ Ḥ ̆ Ԉ Ȃ

̆ᵌӍ҈ ӊҬ ľ Ŀ ̆ᵖ ҍ ≠Ḡ ῤ

Ҍ Ȃ׆ ̆ ӊҊᴑҙᵌӍ ԍ ≠̆ ҍ

ᴑҙ ԍ ῀ľꞋꜚ Ŀ ‖ Ȃ 

̆ Ȃץ Ḥ Ḥ ҹᶛ̆ ῒֲז ҩֲḤ ̆

῏ῤ ̆ῒ ̆ ̆ᴧ ֜ ᴆ῏ ҙ ҹ

                                                        
Ȑ10ȑ ȇ̔ ҩֲḤף ᶏ ≠ ᾧȈ̆ ȇ Ȉ2019 1 ̆ 129 Ȃ 

Ȑ11ȑ ȇ̔ ף ↕ ҍ₮ ĺĺץ ҩֲḤ Ḡ ҹᶛȈ̆ ȇ └ҍ ᴪ Ȉ2018 6 ̆

120 Ȃ 

Ȑ12ȑ ȇ̔ Ҋף ľҩֲ‗ Ŀҍľ ĿȈ̆ ȇ № Ȉ2017 6 ̆ 110 Ȃ 

Ȑ13ȑ ֤ ⇔ Ὲ ֤ Ҋ Ὲ ȁ ֤ Ҋ Ὲ Ҍ Ԉ ̆ ֤ ֟

Ԋ∞‗ӥ̂2016֤̃ 73 588 Ȃ 
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̆ Ḥ Ḥ ץ Ȃ2020 ľ‼ Ŀ ҉ ѿ Ȃ

Ҭ̆ҍѿ ӈ Ҍ ̆‼ ῒ ҬֽḠ ԅῒ Ḥ ̆ᵖ

Ḥ ̆ ԍῒֲז Ҭ ῏ԍ‼ Ḥ ̆ ῒ ԅľ ֲĿȂ ֤

ԑ ҹ̆ ԍ ‼ ҉ ҩֲḤ ԍ᷅ ̆ᵖľ

ֲĿ Ҍ ᷅ Ȃ
Ȑ14ȑ ̆ Ҭ ҉ ԍ Ҭ ҈

Ḥ ҹᵬ₮№ ץֽ̆ ᷅ ҹ ԅ‼ ԋ Һ ̆Ԋ ҉

ԅ ᷅ ҍҩֲḤ ᷅ ≢Ȃ ≢ ῏ Ҭ̆

Ḥ Һᵣ Ȃ2016 ľ ĿҬ ҹ̆

Ḥ Һᵣ ֲז ҈ֲ ֲזᶫץ̆ ҉ ҩֲḤ Ȃ
Ȑ15ȑ2017

ľWhatsAPP ĿҬ̆ ֞ ҹ Ḥ Ḥ ֲ ӥ Ȃ
Ȑ16ȑ ̆

ѿ ̆ ᴧ ֜ ᴆ ҙ ₯Ȃ ̆ Ḃ ᵬ

ҹѿ ᾧ / └̆ Ӟ ץ Ҭ֟ Ȃ 

二、告知同意的理论误读 

̆ ₮ ғ ԍ № ̆ᵖ ׅ

└ Ȃ
Ȑ17ȑ ׅ № ҹҩֲḤ Ḡ ↕Ȃ

Ȑ18ȑ

ҹľҩֲḤ Ḡ ӊ ĿľҩֲḤ Ḡ ӊ Ŀ
Ȑ19ȑ̆ ľ ↕Ŀ ҩֲ

Ḥ Ḡ └ ľ Ŀ̆ Ҭ ᵝȂ
Ȑ20ȑԊ ҉̆ ҩֲḤ׆ Ḡ

ᵣ └ ᵣ ̆ ׆ Ҍ ҩֲḤ Ḡ ↕̆ ѿ ΐᵣ ↕Ȃ 

（一）私法视角的误读 

ԍҩֲḤ Ḡ ң ̔ѿ ҩֲḤ Ḡ ᵣ└Ҭ ҩֲḤ

‗ ԋ̕ ҉ Ḥ Ȃ׆ҩֲḤ ‗ ̆ 1983 ľֲ Ŀ

ҩֲḤף Ḡ ֟ ҍ ΐ ӈȂ
Ȑ21ȑ ∞‗ Ҭ ҩֲ̆Ḥ ‗

₮Ȃ ̆
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Protection Regulation ĞDPR̃̆ ѿ Ȃ׆Ḥ ̆ 1977 ľ ᴶ Ŀ

ԅḤ Ȃ
Ȑ22ȑ ҹ ҩֲ ῒҩֲḤ └ Ȃ

Ȑ23ȑ ҩֲḤ └

Ḥ ̆ Ḥ Һᵣ Ḥ └ⱬ̆ ҹ ҩֲḤ └ⱬ

Ȃ
Ȑ24ȑ 

ԍ҉ ̆ ѿ ҹ̆Ḥ Һᵣ ȁ ץ̆

ȁ └ − ̂ ̃ ̆ ԍ Ȃ
Ȑ25ȑ ѿ№

҉ ҩֲḤ ‗ ҍḤ ̆ ҉ ҩֲ Һ‗

Ȃ ῒ ҍҩֲḤ Ḡ ӊ ̆ ҹ Ḡ ↕ ԍҩֲḤ Ḡ

ӊҬȂ ̆ № ҹ ̆ └ ѿ ᴑҙ ֟ Ȃ
Ȑ26ȑ

№ ҩֲḤ Ḡ Ҭ ҍ Ȃ
Ȑ27ȑ 

҉ ̆ҩֲḤ ≠ ̆ ֲ ≠ ȁ ֟≠ ȁῈ῍≠

ȂҩֲḤ Ḡ ̆ ҍᴰ ҉ Ḡ № ̆ Ὲ ҉

ҩֲḤ Ḡ └ ̆ ԅ ҩֲḤף ≠ Ḡ Ȃ

̆ҩֲḤ Ḡ ҹῈ Ȃľֲ Ŀҍľ ᴶ Ŀ ῖ

ᶛȂ ȇ ῖȈ ⌠̆ Ḡ ҩֲḤ Ḡ ȇ̆

ῖȈ 1034͘1039 ֞Ҍ ᴋץ ҹҺ Ȃȇ Ȉ ׆ ף

₮ ̆└ ԍ └ ӊҊ̆ Ὶ ԅ Ὲ Ḡ ᵣ׆̆ ԍ

≠ ᶫ Ḡ Ȃ 

ȇ Ȉ 1 ₮̆ Ḡ ҩֲḤ ̆ҩֲḤ Ḡ ľ

ҩֲḤ ꜚ̆Ḡ ҩֲḤ ᶭ ꜚ̆Ḇ ҩֲḤ ≠ ĿȂȇ ȈҬ ҩ

ֲḤ └ ᵣ ̆֞ Ҍ ԍ ҉ ҩֲḤ ȂҩֲḤ Ḡ └ Ҭ

ҍᴰ ҉ Ҍ ̆ ѿ ԍῈ ҩֲḤ ↕Ȃ ҩ ӈ

҉̆ ȇ Ȉ 15 Ҭ̆ҹᵥ ᵬ₮ ‰ ԅ 14

ѿ ԍ⅝Ԋ ᴋ ⱬ ‰̆ ҍ Ԋ ҹ ⱬ ‰ ѿ ̂ ̆Ҋ

ᵬ₮№ Ȃ̃׆ҩֲḤ Ḡ ᾝ≠ ₮ ̆ ғ Ḥ ӊѿȂ 

（二）数据保护制度的误读 

└ Ҭ̆ ׆ Ҍ ҩֲḤ ↕Ȃ1980 ̆ ᵬҍ ľ

                                                        
Ȑ22ȑ See Whalen v. Roe, 429 U.S.589 (1977). 

Ȑ23ȑ ȇ̔ Ȉ̆ Һ ȇ̔ ̔ ֟ ȁ ȁ ΐᵣ Ȉ̆ Ҭ

₮ 2016 ̆ 6 Ȃ 

Ȑ24ȑ ּׂש ȇ̔APP ҩֲḤ ⅝ Ḡ ץ̔ ҹ Ȉ̆ ȇ Ȉ2020 8 ̆ 113 Ȃ 

Ȑ25ȑ ȇ̔ ҩֲḤ Ȉ̆ ȇ Ȉ2018 5 ̆ 143 Ȃ 

Ȑ26ȑ ӓ ȇ̔ GDPR Ҭҩֲ Ḡ ҍľ Ŀ №Ȉ̆ ȇ Ȉ2019 4 ̆ 139 Ȃ 

Ȑ27ȑ ҆ ȇ̔ Ҭ ↕ ῒ Ȉ̆ ȇ Ȉ2019 2 ̆ 62 Ȃ 
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Ḡ ↕Ŀ ԅ └ ↕ȁ ↕ȁ ↕ȁᶏ └ ↕ȁ ῃ

Ḡ ↕ȁῈ ↕ȁҩֲ ҍ ↕ȁ ᴋ ↕Ȃ1995 ̆ DPD ԅ ↕ȁ

↕ȁ ↕ȁ Ԋֲ ↕Ȃ2018 ̆ GDPR ԅ ȁῈ

↕ȁ └ ↕ȁ ↕ȁ‰ ↕ȁ Ữ └ ↕ȁ Ḡ ↕Ȃ

֓Һ ῏ԍҩֲḤ Ḡ ↕ Ҭ̆׆ ₮ ↕̆ Ḃ ↕

Ԋֲ ↕Ҭ ԅ ῤ ̆ᵖῒ ̆ Ҭ̆ ѿ ץ

ҩֲḤ ӊѿȂ 

ľῈ Ḥ ↕Ŀ̂ FIPPs̃ ľ̆ / Ŀľ / Ŀľ / ҍĿ

ľḤ ῃ/Ḥ ῃĿľ / Ŀԓ ῤ Ҭ̆ ̆ Ȃ

ᵖ ῏ ҹҩֲḤ Ḡ ΐᵣ ↕ ↕Ȃ ᾢ̆ ҉ ̆

₮̂Opt-out̃ └̆ҍᵬҹ └ ῀̂Opt-iñ ≢Ȃῒ ̆ Ὲ Ḥ

ѿ ΐᵣ ̆ғ ӞҌ Ȃ 

׆ ↕ҍ ↕ ῏ ̆ ӞҌΐ ↕ ᵝȂ ῤ ҉̆ ↕ ΐᵣ

̆ ↕ Ȃ ѿ ῖ ΐᵣ└ ̆ῒ / ȁ ῀

/ ₮ ȁ ≢ / №̆ ꜚ ȁ ȁ ȁ ȁ
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ȇ ῖȈ 1036 ԍ̆ѿ ҩֲḤ ҹᾧ ̆ ѿ

↓ҽҩֲḤ ΐᵣ ̆ Ḥ Ὲ Ḡ ᴆҌ ῀

ԅҩֲḤ Ḡ Ȃ ȇ̆ Ȉ 13 6 ҹ ԅҩֲḤ

ΐᵣ ̆ ȁ ӊ ȁ ӈⱵӊ ȁ Ὲ῍ Ԋ

ᴆ ’ӊ ȁῈ῍≠ ӊ ȁ ῒז

Ȃ6 ӊ ↓ ῏ ̆Ҍ ҍῒז ҹѿ ҍᶛ ῏ Ȃ

̆ ↕ҍῒזҩֲḤ Ḡ ↕ѿ ̆ ҩֲḤ Ḡ ↕ Ҋ̆῍

ⱵԍҩֲḤ Ḡ └ ᵣ Ȃ 

三、告知同意与数据合法处理的规则构造 

╠ ₮ ҹľ Ŀľ ᵞ

ⱬĿľ ↕ ↕Ŀ
Ȑ30ȑ̆ ̆╠ң ̆ ׆ ₮

₮ ̆ ῃ ҩֲḤ Ḡ └ Ҭ ҍῒז ↕ ԑꜚ῏ Ȃ ↕

̆ ῃ ׆̆ ₮ ԅ ҩֲֲ ҤḠ ̆ ץ ľ

Ŀ Ȃ ̆ ᵝ ̆ ᶃ ҹ̔

ѿ ̆ └ ῤ Ҭ ץ̆↕ ľ Ŀ̕

ѿ ̆ᾟ№ ҍῒז ↕ԑꜚ ῏ ̆ ↕ᵣ ̆ ῀ҩֲḤ Ḡ

Ȃ 

（一）细化告知同意规则 

ҍ ῏ ̆ ῀ └Ȃ ῀ └Ҭ ╠ Ȃ ₮

└Ҭ̆ ҉ ӞҌ ̆ Ӟ ҹľץļ Ľҹ ̆ ↕ ԅ

ĿȂ
Ȑ31ȑ ̆ ҩֲḤ ץ ῏ ҹҺ̆ Ҍ └

֜ ῀̆ ᵣ ӰȂ ῀ └ Ҋ ȇ̆ Ȉ ↕

ҹ Ȃ 

ѿ ȇ̆ Ȉ 14 ԅ ᴆҹľ ȁ ȁ Ŀ̆ ѿ ↕

₮ԅ ӥ ̆ ̆₃ ȇ ȈҬᵣ Ӱȁ῏

Ҍ Ȃ ᾢ̆ӥ −ץ Ȃȇ Ȉֽ 30 ԅľ ȁ ҩ

ֲḤ ӥ ῒ׆̆ ĿȂῒ ֽ̆ Ȃῒ ̆

ҍѿ ᵬ ѿ ӈ №Ȃȇ Ȉ ̆ ҈ ᶫҩֲḤ ̂ 24 ȁ̃

Ὲ ῒ ҩֲḤ ̂ 26 ȁ̃ ҩֲḤ ̂ 30 ȁ̃ҩֲḤ ̂ 39

̃ Ȃ ̆ ҩֲḤ ̆ᵄ ҩ

                                                        
Ȑ30ȑ ȁ ȇ̔ ҩֲḤ Ḡ Ҭ ֲ Ḡ ҍ ꞉ └Ȉ̆ ȇ Ȉ2020 1 ̆ 107−108 Ȃ 

Ȑ31ȑ ᶃ ȇ̔ ↕ Ḥ Ҭ ҍ ↕ Ȉ̆ ȇқ Ȉ2020 2 ̆ 202 Ȃ 
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ֲḤ Ȃ ̆ ҉ ԍѿ ≢ ̆ ѿ℗Ḥ

Ḥ Һᵣ̆ ľ ȁ ȁ Ŀ ҉̆ Ḥ Һᵣΐᵣ Ȃ ѿ ҹ

̆ Ӟ ľ ȁ ȁ Ŀ̆ ᵖ Ҍѿ ѿҩΐᵣ Ԋ ̆ ץ Ḥ

ҹ ȁѿ Ȃ 

ԋ ȇ̆ Ȉ 18 7
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ȇ̆ Ȉ ҍȇ ῖȈ ῏ҩֲḤ Ḡ Ȃ 

ԋ ȇ̆ Ȉ 16 ԅḤ Һᵣ ΐ ̆ᵖ Ҍ ҹ

̆ ↕ ҹ ̆ ̆ Ҍ ̆ ̆

ᶏ Ḥ ԍ ╠Ḥ Ҍ ̆ Ҍ Ȃ ̆

ҹ ԇḤ Һᵣᴋ Ȃ ԍ ╠ ԍ ԍ Ḥ ̆

ῒᾟ№ҹԅḠ Ḥ Һᵣ ֲ ≠ ̆ Ҍ ᴋ ⱴץῒז └ ᴆȂ ԍḤ Һᵣ

̆ Ҍ ῏ҩֲḤ ץ ῏Ḥ − ̆ ̆

ȇ Ȉ 47 1 3 ̆Ḥ Һᵣ Ḥ Һᵣ − ҩֲḤ

ᴆӊѿ̆Ӟ ̆Ḥ Һᵣ ᶏ− Ȃ ѿ Ҍ

Ȃ ̆Ḥ ᶭ ҩֲḤ Ҍ ̆ ỮӞ

ԍȇ Ȉ ҩֲḤ ҹ̆ ҩֲḤ Һꜚ− ῏Ḥ ̆ Ḥ

Һᵣ − Ȃ 

҈ ȇ̆ Ȉ 17 ԅᴑҙҌ ҩֲҌץ ҹ ᶫ֟

Ⱶ̆ ҉ ↕ Ȃ ҩֲḤ ҍ ῏֟ Ⱶ Ҍ ῏̆

ԍ ҩֲḤ ԍȇ ῖȈ 497 Ȃᶛ ̆ ѿ

App̆ ľ Ŀ ᵝ ȁ ȁ Ḥ ̆ᵖῒ ѿⱳ

ᾣ Ȃ Ҍ ȁҌῈ ȁ᷅ ҩֲḤ Ȃ ̆

App ױֲ Ҭΐ ԅ ̆ ҍ Ὲ῍ Ⱶ Ȃ ̆

└ ↕̆ ῒḤ Ȃ ѿ ̆ Ḡԅҩֲᾧԇ ľ

Ŀ Ȃ 

ȇ̆ Ȉ 18 ῤ ҉ ԍľҍ ≠ ῏ ĿȂ

↕̆ ׆ ҍ ңҩ ∞ ῏ ⌠ȇ ῖȈ 496

2 Ҭ ľ Ŀ ץ̆ ȇҬ ֲ ῍ Ḡ Ȉ 26 1

ľ Ŀ Ȃ ̆ ҩֲḤ Ḡ ῏ ̆ ῏ ҩֲ

Ḥ Ḡ ↕ҍ ↕̆ ץ ᷅ ҩֲ ץ̆ ̆

Ҍ ȁҌῈ ȁ᷅ ҩֲḤ ľ Ŀ Ȃ 

（三）确立数据流通规则体系 

Ҍ ⌠̆ҩֲḤ Ḡ ꞉ ̆Ҍ ľ ⱴ

└ ĿȂ
Ȑ32ȑ ֟ ↕ ̆ ῀ └ ↕ҍ ᴋ ↕ ľ̆ץ ץ└

≠ ĿȂ
Ȑ33ȑԊ ҉̆ ꞉ ↕ ̆ ԍ

                                                        
Ȑ32ȑ ȇ̔ ꞉ ҩֲ ӊ ĺĺҬ ҩֲḤ Ḡ Ȉ̆ ȇ Ȉ2018 2 ̆ 3 Ȃ 

Ȑ33ȑ Ҁ ȇ̔ҩֲ Ḡ Ҭ ↕ ľ Ŀҍľ Ŀĺĺ  − Ҋ ↕ Ȉ̆ ȇ Ȉ2020 4 ̆

130 Ȃ 
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↕ᵣ ̆ ꞉ ᶭ ꜚȂ ȇ̆ Ȉ 13 GDPR

῏ ҉̆ ̆ ԅ 5 ҩֲḤ ̆ ԅȇ ῖȈ

1036 ң ᾧ Ԋ ̆ ̆ ѿ ׅ Ȃѿ ̆ ↕

ȇ Ȉ ̆ 13 ץׅ ҹҺȂ ȇ Ȉ

҉̆ ѿ Ḥ ᶭ ⌠Ḡ ̆ ץ ᴋ ↕̆

ҩֲḤ׆ ⌠ ≠ ↕ᵣ ̆ ȇҩֲḤ Ḡ Ȉ

Ҭ ᵬ Ȃ ѿ ̆ ̆ ↕ ҩֲḤ Ḡ ↕

Ȃ ԍȇ Ȉ 13 2͘4 ӊҬ ľ Ŀץ 5 ӊҬ ľ Ŀ

ѿ ∞ ‰Ȃ ľ 29 ᵬ Ŀ ₮ ↕ ‰̆ ѿ ‰̆

5 Ḥ ≠ ȁ Ḥ Һᵣ ȁӈⱵ ȁ Ḡ

Ȃ
Ȑ34ȑ 

ѿ ȇ̆ Ȉ 13 2 ԅ Ḥ Һᵣᵬҹ ֲѿ

Ȃ ᾢ̆ ץ ҹ ҙⱵ Ҋ Ḥ ᶭ Ȃ ̆ῒ

└ ↕ ̆Ҍ ≠ ѿ ҩ Ȃῒ ׆̆ ̆ ҈ֲҌ ̆

̆ ף ֲ ̆ ף ֲ ῒ ף ῏ Ҭ ҈ֲ̆ᵖ ף ֲ ҩֲḤ

Ȃ ̆ ҩֲḤ ̆Ӟ ֽץ ῒ Ȃ

Ṝ̆῏ Ḥ Ȃᶛ ̆ ֲ B Ⱳ ԅѿ A ᴪ ̆

҉ ѿҩ № ȁⱴ ֲ̆ ԍ Һᵣ ֲ ᵝ̆ ᶏ ᴪ

ᶏ Ȃ ̆ ̆ ף ֲ Ḥ ̆ ᾛ ῏

ᶏ ῏Ḥ Ȃ ̆ ‗ȇ Ȉῒז ҍ ҍ‖ Ȃ ȇ Ȉ 17

῏ԍᴑҙҌ ҩֲҌץ ҹ ᶫ֟ Ⱶ Ҭ̆ ₮ľ ҩֲ

Ḥ ԍ ᶫ֟ Ⱶ ĿȂ ѿ ̆ ҉ ₮ ᶫ Ⱶ

Ӟ ֽֽ̆ Ḥ ᶫ Ⱶ Ȃ ̆ 13 2 ̆

ҍ ῏Ȃ ȇ̆ Ȉ 24 ҈ ᶫḤ ᵌӍ ̆ᵖ

╠ ῏ Ḥ ԊᶛҬ̆ ҹ ҍḤ Һᵣᵬҹ ֲѿ ӊ Ȃ 

ԋ ȇ̆ Ȉ 13 4 ԅ Ὲ῍ Ԋᴆ ’Ҋҹ Ḥ Һᵣ≠

Ȃ ᴪ ҹ̆ № ̆ ҍḤ Һᵣ ≠ ℗ ῏̆

ȁ ט ῃ Ȃ ̆Ҍ Ḥ Һᵣ≠ └ ’ӊҬȂ

҉ ԅ ֓ Ḥ ӈⱵ̆ ȇ Ȉ

13 3 ̆ ᵣ Ȃ ’ └ Ȃ ҍȇ Ȉ 19 ̆

└Ȃ ȇ Ȉ 19 2 ̆ ’ ̆Ḥ

                                                        
Ȑ34ȑ WP29, Opinion 06/2014 on the notion of legitimate interests of the data controller under Article 7 of Directive 95/46/EC, WP217 (2014). 
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Ḥ Һᵣ ӈⱵȂ ̆ ѿ ԍ ’ ̆ ᶏ ↕̆

῏Ḥ Ȃ Ὲ῍ Ԋᴆ Ҭԇץ ↓̆ᵖ ҉Ӟ ԍ

’̆Ԋ ֞ ӈⱵȂ 

҈ ȇ̆ Ȉ 13 5 ԅľҹῈ῍≠ ȁ ҹ

ῤ ҩֲḤ Ŀ Ȃ ľ Ŀ ‗ Ȃ ᵬľ ῤ

Ŀ ̆↕ ҹ ̕ ᵬľ Ŀ ̆ ᵬῈ῍≠

ȂץῈ῍≠ ᵬҹ ̆ ҩֲḤ ľ ֲ Һӈ

ȁ Ḡ Ḥ ῃȁ ԍꞋꜚ ᴪḠ ȁ Ὲ῍ẫ ȁ ⇔ᵬ

ȁ ĿȂ
Ȑ35ȑҹԅҍῒז ԍῈ῍≠ Ḥ ↕ ̆ Ҭ ֞ᵬľ

Ŀ ̆ ѿ ү ↓ Ὲ῍≠ ΐᵣῤ Ȃ ҩ ӈ҉̆ ѿ ȇ Ȉ

27 ῏ԍῈ῍ Ȃ ̆ Ὲ῍ └ ľҹ Ὲ῍ ῃ Ŀ

̆ ҉ ԅ ↕ Ȃ ľ̆ Ŀ Ҍ

ҹ ̆֞ Ḥ Һᵣ Ḥ Ȃ ̆ ⌠ȇ Ȉ 13 5 ̆

Ὲ῍≠ ľ Ŀ Ȃľ Ŀ Ҍ ԍľ ĿȂץ

ҹᶛ̆ ץ Ḥ ̆ ץ ҹ ̆ Ҍ ῏Ḥ Ȃ

̆ ԍ Ὲ῍≠ Ḥ ≠ ̆ῒ ҹ ᴆȂ

ȁֲ Ḃ ₮ԅ Ȃ 

（四）引入个人信息保护设计 

ⱬ̆ ף ‗ ԅ ҹȂľ ѿҩ ⇔ ז̆

Ӟ ῒҬ ѿ Ȃ Ӈ ל ▲ᵬ ȁ ▲ ̆ӞҌ ᶏ

ⱬ ѿҩ ̆ Ҍ ´ ȂĿ
Ȑ36ȑҹԅ

̆ Ḡץ̆ ҩֲḤ Ȃ ꜛ ̆

ױֲ ҹȂ
Ȑ37ȑ Ḡ ҩֲḤ ̆ ҩֲḤ Ḡ ╠ ⌠֟ ̆

ҩֲḤ Ḡ ῀ ȁΐᵣ ӊҬ̆ץ ῃȂ ѿ Ṥ

̂Ann Cavoukiañ ₮̆ҩֲḤ Ḡ ꜚ ꜚȁ ễ̕ ҍ

̕ ≠ ȁᴇṿ῍ ̆ ῃ̆ ץ̆ ҩֲḤ ҹҬ ֟

Ȃ
Ȑ38ȑӞ ̆ҩֲḤ Ḡ ѿ ╠ ȁ Ḡ ̆ῒҌץ ҹ

                                                        
Ȑ35ȑ Ҁ ȇ̔ҩֲ Ḡ Ҭ ↕ ľ Ŀҍľ Ŀĺĺ  − Ҋ ↕ Ȉ̆ ȇ Ȉ2020 4 ̆

141 Ȃ 

Ȑ36ȑ̵ ̷ ¥ ȁ̵ ̷ ¥ ȇֲ̔ ҍ 2Ȉ̆ ȁ ̆҉ ֲ ₮ 2020

̆ 195−196 Ȃ 

Ȑ37ȑ ȇ̔ꜛ ῒ Ȉ̆ ȇ Ȉ2018 6 ̆ 44 Ȃ 

Ȑ38ȑ See Paolo Balboni & Milda Macenaite, Privacy by Design and Anonymisation Techniques in Action: Case Study of Ma3tch Technology, 

29 Computer Law & Security Review 330 (2013). 
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Ȃ 

ȇ̆ Ȉ ӎ῏ԍҩֲḤ Ḡ Ȃ ҉̆ ԍ ̆

֟ ῏ Ҍ Ȃ Ҭ ῏ԍ ῃ ȁ ῃ ȁṕ ‰̆

῏ ‰ ֟ Ҍ ᾛ ҉ Ȃ GDPR 25 ̆ҩֲḤ Ḡ

ȁ ‰ ץ ҩֲḤ ҹ ȁ ȁ ̆

Ḡ Ҭ̆ҩֲḤ ⌠ Ḡ Ȃ ΐᵣ ҉̆ Ṣ ̂Woodrow Hartzog̃

ҩֲḤ Ḡ ̆ ҍ ̆ ӊץѿ

‰ ̆ ᴑҙᵬ₮ѿ ҩֲḤץ̆ Ḡ ̆ Ȃ
Ȑ39ȑ

ҩֲḤ Ḡ ╠ ⌠֟ ӊҬ̆ ׆ ҉ ‗ ⱳ Ȃ 

四、结语 

╠̆ ȇҩֲḤ Ḡ Ȉ̆ ᵖ ȇ⅝ Ȉȇ ῃ Ȉȇ ῖȈ

Ҭ ῏└ ̆ ∆ ԅΐ Ҭ ȁ ף ҩֲḤ Ḡ └ ᵣ Ȃ

ȇҩֲḤ Ḡ Ȉ ₮ ̆ └ ҉̆ ̆ ף

ȂῒҬ̆ ᵬҹҩֲḤ Ḡ ѿ ΐᵣ ↕̆ Ὲ ҍ ῏ ̆

ΐ ᵬ Ȃ ↕ ᵝ̆ ῃ ↕ ̆ ҩֲḤ׆

Ḡ ↕ᵣ ₮ ̆ ѿ ҍῒזҩֲḤ ↕ ῏ ̆

̆ ҩֲḤ Ḡ └ ᵣ Ȃ 

 

The Dilemma and Solution of Informed-consent Rule in Personal 
Information Protection—On the Relevant Provisions of the Personal 

Information Protection Law (Draft) 

HAN Xuzhi 
 

Abstract: Personal information protection based on the principle of informed-consent will 

inevitably face many difficulties. It is difficult for the data subject to read “privacy policy” and to 

exercise the right of rejection. It is difficult for the data processor to obtain effective consent in big 

data processing. As an accountability mechanism, informed-consent still cannot achieve its 

effectiveness. The informed-consent mechanism is derived from the theory of personal information 

                                                        
Ȑ39ȑ See Woodrow Hartzog, Privacy’s Blueprint: The Battle to Control the Design of New Technologies, Harvard University Press, 2018, 

p.157 − 193. 
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self-determination and privacy rights. However, from the perspective of private law, equating 

consent with authorization is a misunderstanding of the public law nature of the personal 

information protection system. In personal information protection system, informed-consent has 

never been a basic principle, but one of the specific rules. China’s personal information protection 

legislation must properly manage the relationship between informed-consent and other data 

processing rules. On the one hand, the law needs to further refine the informed-consent rule, and 

restrict “privacy policy” with contract law. On the other hand, the law needs to establish data 

circulation rules, and introduce “Privacy by Design”. 

Keywords: Personal Information Protection;  Informed-consent Mechanism;  Right of 

Personal Information Self-determination;  Data Circulation Rules; Data Utilization 
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