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The Legal and Accountant Constrain During Business Judgment:
In Perspective of Share Redemption

LU Huagiang

Abstract: The business judgment rule exempt directors from compensation in shareholder
litigation while duty of care rule provides the directors’ general responsibility. Both rules aim to
regulate directors’ behaviors. In China, there is no tradition culture of fiduciary duty and common
law, the introduction and application of business judgment rule may cause judicial corruption in
reality. Alternatively, during the due process of corporate resolution, combining the accountant
constrain and legal constrain may take the effect of shareholder rights protection. In Huarui’s case,
the directors decide that the ability to continue as a going concern is not affected by the proposed
share redemption, the irony rationality of board decision on share redemption demonstrate the
different implication of the expression of ability to continue as a going concern in law and
accountancy. In essence, the disciplinary difference causes the constrain from law and accountancy
both being invalid. Facing future, keep the legal and accountant constrain together during corporate
resolution process, the director will be trained to be observing the duty of care.

Keywords: Business Judgment Rule; Accountant Constrain; Share Redemption; Ability to

Continue as a Going Concern



