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投资者—东道国争端解决条款的自由化嬗变
和中国的路径 

ĺĺ以中国双边投资协定为研究对象 
 

  қ  
 

 

摘  要： ĽΖ Ѕ Ỷ Ặ ɟ ЊỈ

ͫ ѡ ĽΖ Ѕ Ỷ ε φͫ אָ ╟ ɞ

Ѯ ᾍ ӏ ί ● ɟѡ ε ὗ Ψ אָ ╟

Ψ ĽΖ Ѕ Ỷ ẹשּׂ ↄ †Ẻ τɟѡ

1982 Ψ Ľ ẻ ͫΥָא ╟ ε Ψ אָ ╟ Ψ ĽΖ

Ѕ Ỷ ↄ †ɟ ѡ τ ε ѡΨ אָ ╟

ε ẫ ὗ Ђ З הּ ↄ Ύ ↄ ͫ הּ

ɟ 
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引言 

ҍ ᴪ ̂UNCTAD̃ ̆ 2019 ̆Ҭ ῍ 145 ᴍ

̂BITs̃Ȑ1ȑ̆ῒҬ ҹ 108 ᴍ̂ 5 ᴍ BITs ӥ ⌠ԅḱ ̃̆ ᵖ

21 ᴍ̆ 16 ᴍȂ ̆Ҭ ῤ

̂Treaties with Investment Provisions T̆IPs 2̃3 ᴍȂ
Ȑ2ȑҬ Ҭ̆ѿ

Ḡ ̆ҹ ᶫ ᵣ Ḡ └ȂῒҬȇҬ ĺ

ῌ ȈҬ Ḡ ֲ Ȃ2014 10 ȇҬ ĺⱴ

Ȉ ׂҹ Ҭ ῤ ҹ ̆Ҍֽ ԅҬ

Һ ῤ ̆ ӈȁ ȁ ᵞ ‰ȁ ȁ ȁ

                                                        
̵ᵬ ̷׃ ᴯ̆҉ ֜ ̆ ᴶ Ȃ 

Ȑ1ȑ See https://investmentpolicy.unctad.org/international − investment − agreements/countries/42/china(last visited Apr. 10, 2020). 

Ȑ2ȑ Id. 

学科前沿 
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ȁ ȁףᵝȁ ȁԈ ‗ ̆ ғ ᶛ ᵬԅҒ ľ̆ѿ

ᶛ Ŀ ԅ ֟ҙ ῏ ȁ ῃ≠ ᶛ ȁ Ԉ Ḥ ᶛ ῤ Ȃ

֓ᶛ Ҭ Ҭ ₮ ̆ ԅҬ  Ȃל

ṿ ѿ ̆Ҭ ҺӈȂᶛ ̆Ҭ қ

֒ ̂Ҋ қ ̃ԍ 2009 8 15 ԅȇҬ ĺқ ῃ ᵬ

Ȉ̂ Ҋ ȇҬ ĺқ Ȉ̃Ȃ қ ҍҬ ѿ ῍ 2002 11 4

ȇҬ ĺқ ῃ ᵬ Ȉ ̆ қ Ҭ ץ Ḇ

ҹ ץ̆ ѿҩ ȁḂ≠ȁ ΐ Ԉⱬ ᵣ└ҹ ̆ Ҭ ĺқ

Ȃ
Ȑ3ȑȇҬ ĺқ ȈҍȇҬ ĺқ Ȉ

ῃ Ȃ ᵀ ̆ 19 ַ̆

֟ ṿ 2 ҆ ַ ᾝȂȇҬ ĺқ Ȉ ҹץ қ Ҭ ᴂ

ᴆ ‗ Ȃ ̆Ҭ ҈ 2012 ԅȇҬ Ȉ̆ ῒ 27 ҩ

1 ҩ ⱴ ӥ̆ ԅ ӈȁ ȁ ȁ ȁ

ȁ ȁףᵝȁ ȁѿ ᶛ Ԉ ‗ ȂȇҬ Ȉ Ҭ ⱴ ҹ Ҍ

ӊѿ̆ Ҭ ᵬ ̆ҹ҈ ᶫԅ Ȃ 

҉̆Ԉ ‗ қ Ҭ ԇ ᵣ Ḡ

‰ Ȃ ĺқ ᴂ ᾛ ῒ ᴂ қ

₮ᴂ Ȃ ∞ᶛ ₮ ľ̆Ḡ ᴂ Ḡ Ҭ

№ĿȂ
Ȑ4ȑ ԇ ≠ ꜚ қ ҹ ҉ ѿ

Ȃ ̆ ĺқ Ԉ ‗ └ ҉ ѿ ҹԅḠ ≠ қ

⇔ ΐȂ
Ȑ5ȑ 

ᴂ Ҭ ‗Ԉ ѿ ̆ᵖ 1995 ӊ╠ ₮ ᴂ

Ȃ21 ҕ ץ ̆ ᴂ ᴆ Ȃ
Ȑ6ȑ Ҭ ᴂ

̆ ᴂ ҳ ᴂ Ȃ ᴂ ᴪ̂ICC ȁ̃ Ԉ

‗Ҭ ̂ICSID̃ ᴪ̂SCC Ȃ̃ ̆ қ

ᴂ ̆ ꜚᴂ ̆ ᶭ ᴂ Ȃ

ľ ᴂ Ŀ ҹ └
Ȑ7ȑ ȇ̆῏ԍ ‗ ז ӊ

                                                        
Ȑ3ȑ 2004 11 29 ̆Ҭ қ ԅΐ ӈ ȇҬ ĺқ ȈȂ 

Ȑ4ȑ Gas Natural SDG, SA v. Argentina, ICSID Case No. ARB/03/10, para 49. 

Ȑ5ȑ Hannah L. Buxbaum, The Private Attorney General in a Global Age: Public Interests in Private International Antitrust Litigation, 26 

YALE J. INT’L L. 219 (2001); Susan D. Franck, The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Publlic International Law 

through Inconsistent Decisions, 73 FORDHAM L. REV. 1521,1538 (2005). 

Ȑ6ȑ Id., at 1521. 

Ȑ7ȑ Jan Paulsson, Arbitration Without Privity̆10(2) ICSID REV.–FOREIGN INVESTMENT L. J. 232(1995). 
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Ԉ Ὲ Ȉ̂ ȇ Ὲ Ȉ̃ ≢ ԅ ѿ Ȃ ̆ Ṣꜛ ֜Ḡ

қ ₮ ̆ Ԉ ‗ ľ Ŀ ľ

Ŀ̆ᶏ ֜Ḡ ᶭ қ ‗ Ԉ ҹ Һ ▼

ᵩ └
Ȑ8ȑ Ȃ ₮ ԅԈ ‗ ẁ қ̆

⁞ Ԉ ‗ └ ⱴ ↕ ̆ᶏ ҹḂ≠

ꜚԈ ‗ └̆ Ḃ ≠Ḡ Ȃ Ӟѿ ҉ ₮

ѿ  Ȃל

ץ ӈ ҹ ̆ ԍҬ ΐᵣ ̆ ᴇҬ

Ҭ ĺқ Ԉ ‗ Ȃ ѿ № Ҭ ΐ

ӈȂ Ҭ ԅ 145 ҩ̂ ᵖ ̃ ̆ᵖ ⌠

╠ҹ ҈ Ԉ ‗Ҭ Ҭ ᴂ

ᴆȂ
Ȑ9ȑ ҍҬ ῏ Ȃ 

一、争端解决条款的自由化演进 

ͫ łЅ Ń τּׂש  

ĺқ ᴂ ̆ ԍ ῤ Ԉ ᴂ Ȃ

ᴂ Ҍ Ȃᴂ Ḡῒ ᴆΐ ̆ ↕ ᴪ

‗ ȂҬ ӈľԈ Ŀѿ ̆ Ҋ₃ץ Ȃ 

Ҭ ̆ ȇҬ ĺ ӥȈ
Ȑ10ȑ ȇҬ ĺҸ

Ȉ
Ȑ11ȑ ѿҩ └ ̆ Ԉ ӈҹľ ễ Ŀ Ԉ Ȃ ҩ └

ľԈ Ŀ ӈҺ ₮ 1998 ӊ╠ Ҭ ҬȂȇҬ ĺ Ȉ

ӈ ľԈ Ŀҍ Ҭ ȂȇҬ ĺ ῖ Ȉ

Ҍ ĺқ ᴂ ̆ᵖ ῖ ̆ѿ Ҭ ⱴ῀ȇ Ὲ Ȉ̆ ῖ

ҍҬ ҩ Ȃ ĺқ ᴂ ӊ ̆ Ҭ ҍ ӊ

Ҭ Ӟ ҍԈ ֟ ̆ ҹľԈ Ŀ ӈ ҹ ễ

Ȃ ȇҬ ĺ ῌ Ȉ̂ 1984̃Ҭ̆ ̆

                                                        
Ȑ8ȑ ȇ̔ ᵣ Ҋ ֜Ḡ Ȉ̆ȇҬ Ȉ2017 4 ̆ 1091 − 1101 Ȃ 

Ȑ9ȑ Fernando Cabrera Diaz, Chinese Investor Launches BIT Claim against Peru at ICSID, Investment Treaty News, Mar. 2, 2007; Global 

Arbitration Law Review, First Chinese Claimant Registered at ICSID, http://www.globalarbitrationreview.com/news/news_item.cfm?item_ 

id=3739; Tza Yap Shum v. Republic of Peru, ICSID Case No. ARB/07/6, http://www.worldbank.org/icsid/cases/pending.htm (last visited Apr. 4, 

2020). Ҥ ԅ ICSID ‗ȂSee An Chen, Queries to the Recent ICSID Decision on Jurisdiction upon the Case of Tza 

Yap Shum v. Republic of Peru: Should China − Peru BIT 1994 Be Applied to Hong Kong SAR under the One Country Two Systems Policy, 10 J. 

WORLD INVESTMENT & TRADE 829 − 862 (2009). 

Ȑ10ȑȇҬ ĺ ӥȈ 2 2 Ȃ 

Ȑ11ȑȇҬ ĺҸ Ȉ 3 3 Ȃ 
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ῤ Ȃ ᵌ ₮ ȇҬ ĺ ≠ Ȉ̂ 1985 ȁ̃

ȇҬ ĺ ≠ Ȉ̂ 1985 ȁ̃ȇҬ ĺ ֒ Ȉ̂ 1994̃ҬȂ

Ҭ ῏ԍԈ ‗ ̆ ԅ қ

ῤ Ȃ ֓ ̆ ȇҬ ĺḠⱴ≠֒ Ȉ̂ 1989̃ Ғ ᴂ ≢

ễ Ȃ ѿ ̆ᵖ ≢ ԇ

ԅ ѿ ̆ ҹ ԍ₮ץ ̆

̆ Ӟ ԅ └ ↕ ȂҬ Ẓ ᵣ ̆

Ȃ ↕└ ̆ ᴪᵄ Ҭ ҍ Ҭ ҹ ₮

ҍ ῀ ᵣ̆ ⱴ ѿ Ȃ 

ȇҬ ĺ ֒ Ȉ Ạ ↕ ⱴҤ ֽ̆ ᾛ ֟ ễ

Ԉ ֜Ғ ᴂ Ȃ
Ȑ12ȑ ᶏ ᴂ ᴋᵥ῏ԍ ҹ

̆ ғ European Media Venture SA v. Czech Republic ᴆҊ ⌠ ’ ᴂ

Ȃ
Ȑ13ȑ ȇ̆Ҭ ĺ Ȉ 9 3 Ӟ ľ̆ ễ

Ԉ Ŀ↕ ֜Ғ ᴂ Ȃῒז ̆ ȇҬ ĺ Ȉ

9 3 ̆ ԅ ӈ ễ Ȃ 

ѿ֓Ҭ Ӟ ᴂ Ԉ Ԋ ╠ Ҋ ᴂץ ľῒזԈ ĿȂᶛ

ȇ̆Ҭ ĺ Ȉ 10 2 ľ̔ ѿ ᴋᵥῒזԈ

̆ ֜ ᴂ Ȃ ᴋᵥѿ ᴂ ȂĿ ֽֽ

ᴋᵥῒזԈ ֜ᴂ ̆ Ҍ ᵬ₮ᾛ ῒזԈ ᴂ

Ȃᵖ ̆ ῏ ễ Ԉ ̆ ᴂ ӂ ӈⱵȂ ԍľῒ

Ԉז Ŀ̆ ᴂ ᴆ ľ ĿȂ 

ῒזѿ֓ Ӟᾛ ľῒזԈ Ŀ ᴂ ̆ᵖΐᵣ Ҍ Ȃ ȇҬ ĺ

Ȉᾛ ῏ ễ Ԉ ľῒז Ԉ Ŀ ץ ֜ ICSIDȂ
Ȑ14ȑ

ѿ Ҍ └ ֜ῒזԈ ICSID ᴂ ȂȇҬ ĺ Ȉ

ҹΐᵣ̆ ץ ֜ľ Ԋ ֜ ᴂ ῏ ῒז Ԉ ĿȂ

̆ ֜ᴂ Ԋ ץ ҍ ῏ ᴋᵥԈ Ҍ ԍ ễ Ȃ 

1998 ӊ╠̆ ץ ֜ ICSID ᴂ ҍҬ ӊ Ԉ ֽ ԍľ

֟ ễ ĿȂ
Ȑ15ȑ ҹҬ ‰Ὲ ȇ Ὲ Ȉ 25 4 ֜

                                                        
Ȑ12ȑȇҬ ĺ ֒ Ȉ  9 3 Ȃ 

Ȑ13ȑ European Media Venture SA v. Czech Republic, UNCITRAL Award on Jurisdiction, May 15, 2007; The Czech Republic v. European 

Media Ventures SA [2007] EWHC 2851. 

Ȑ14ȑȇҬ ĺ Ȉ 8 2 ̂b̃ Ȃ 

Ȑ15ȑȇ Ὲ Ȉ 25 4 Ȃ 
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ԅ ̆ ľҬ ῏ ҍ ễԈ ֜ Ҭ ᴂ ĿȂ
Ȑ16ȑѿ֓

Ҭ₮ ԅ ᵌ 25 4 ᴂ ᵬ₮ ̆ᵖ ῏ԍῒ ⱬ̆ Ԉ

Ȃ ֓ ᵌӍ ᵌԍȇ Ӟ Ὲ Ȉ Ḡ ̆ ѿ

ḱ ֓ ⱬȂӞ ҹ̆ 25 4 ԇ

ѿҩҌΐ ⱬ ᴪ̆ ץ ֓Ԉ ץ Ҍ ץ ֜ ICSID ᴂ Ȃ
Ȑ17ȑ

ӊ̆ᵬҹ ICSID ̆ⱴ῀ȇ Ὲ Ȉ ⱴ 25 4 Ҍᴪ⁞ ᴂ
Ȑ18ȑ̆ ҹ ‰ȇ Ὲ Ȉ ̆ ȇ Ὲ Ȉ 25

4 ̆ ᴂ ῃ Ȃ ҉̆ 25 4 Ҍ

ף ₮ ҉Ḡ ᴪȂ
Ȑ19ȑᶭ ̆ 25 4 Ὲ

ᴂ ‗Ҍΐ ⱬȂ ̆Ҭ Ὲ ᵬ₮ ̆ѿ ᵬ₮̆Ḃ

ᴆ Ȃ
Ȑ20ȑ 

1998 Ҭ ҍ Ҭ̆ ҹ

Ԉ ‗ ̆ Ԉ ᴂ ԇ Ȃ
Ȑ21ȑ Ȑ22ȑ̆ ΐ

└ ᴂ Ԋ ҉ ԅҬף ᾢ ȇ Ὲ Ȉ 25 4

ᵬ └ ICSID ȂҬ 25 4 ӊ Ҭ

└ Ӟ ҹ ᾢ╠ Ḡ ‗ᾢ╠ Ȃᵖ ̆Ҭ

ׅ ѿ ȂȇҬ ĺⱴ ȈҬ ľ̆ŀŀ ѿ

ᴂ ĿȂᵖ ѿ ӞҌ ⱴ ᴆ̆ 23 ľ̆

ᾢ‗ ᴆҬᴋᵥѿ ↕̆ᶏ ԍ ĿȂ ֓ᾢ‗ ᴆ Ḡ ̆ ̔

ᴂ ̕ Ԋᴆ ԅ 6 ҩ

̕ ᴂ 4 ҩ ╠̆ ӥץ Ԉ ֜ ᴂ

̕ ֜ ᴂ ̆ ֜ῒ ѿ ̕

ῒ ҈ ҍԈ ӊ ᴋᵥ ֣ ꜚ Ԉ ‗

ץ̕≠ ̆ ץ ῒ

ӊ ̆ 3 Ȃ 

                                                        
Ȑ16ȑ The text of the declaration is available at http://www.worldbank.org/icsid/pubs/icsid − 8/icsid − 8.d.htm. 

Ȑ17ȑ Christoph H. Schreuer, THE ICSID CONVENTION: A COMMENTARY, Article 25, para 626 (Cambridge: Cambridge University Press 2001). 

Ȑ18ȑ ICSID, Report of the Executive Directors on the Convention of the Settlement of Investment Disputes between States and Nationals of 

Other States, para 31, http://www.worldbank.org/icsid/basicdo/partB − section05.htm#02 (last visited Apr. 4, 2020). 

Ȑ19ȑ Supra noteȐ17ȑ, at 625. 

Ȑ20ȑ ᵬҍ ľ Ŀ ̆ Ҍ ᵬ₮ᴋᵥḠ ᶛ ̆ᵖ ᾛ ᾢ╠

’Ҋ Ȃ 

Ȑ21ȑ Congyan Cai, Outward Foreign Direct Investment Protection and the Effectiveness of Chinese BIT Practicĕ7(5) J. WORLD 

INVESTMENT & TRADE 621(2006). 

Ȑ22ȑȇ Ӟ Ὲ Ȉ 30 3 4 ̂ã ̂ ᾢ╠ ֽ ԍῒ ҍ ѿ ѿ ’ Ȃ̃ 
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Ҭ̆ѿ֓Ҭ ᶏ ľҍ ῏ ᴋᵥ Ԉ Ŀ
Ȑ23ȑ̆

ץ Ȃ ∞ᶛ ľ̆ Ԉ Ŀѿ ľ῏ ≠ ӈⱵ

̆ ӈⱵ ễ ĿȂ
Ȑ24ȑ ᾛ ľᴋᵥ Ԉ Ŀ

֜ ICSID Ғ ᴂ ̆ᶏԈ ‗ ⱴ Ȃ
Ȑ25ȑᶛ ȇ̆Ҭ ĺ

Ȉ̂ 2000̃ ᾛ ȇ Ὲ Ȉ Ғ ᴂ ҉ ῏ľ ѿ ҍ

ѿ ӊ ᴋᵥԈ Ŀ ᴂ Ȃ
Ȑ26ȑȇҬ ĺ ≠֒ Ȉ Ԉ ҹľҍ

῏ ꜚĿȂ ᵌӍ ̆ᵖ Ҭ ῒז ᶭ ᴂ ԍ

ễȂ
Ȑ27ȑȇҬ ĺ ῌ Ȉ Ԉ ԍ 11 Ҋ Ԉ Ȃ

ῒҬ ľ Ŀ ӈ ץ ľ ֟Ŀ̆ ᵖҌ ԍ ֟ȁ ᴍȁ

ȁ ֟ ȁ ȁṽ├ ԇ ≠̆ᶛ Ȃ
Ȑ28ȑȇҬ ĺ ֒

ȈҬ ᴂ ľ Ԉ Ŀ ӈҹľ ѿ ҍ ѿ ӊ

Ԉ ̆ ╠ ӈⱵĿȂ
Ȑ29ȑ ֓ ’ ᵥ̆

҉ҌῬ ĺқ Ԉ ‗ ⱬ └ҹ ễ Ԉ

Ȃ ᵌ ᶏ Ҭ ԇ ≠ȂȇҬ

Ȉ 15 2 ᾛ ľᴋᵥ Ԉ Ŀ ᴂ Ȃ ȇҬ Ȉ

1 1 ľ Ŀѿ ӈ̆ Ԋ ҉ҌῬ ľԈ Ŀ ᵬ Ȃ 

╠ҹ ̆ ľ Ԉ Ŀ ľᴋᵥԈ Ŀⱴ҉ѿ֓ ⱴ ȂȇҬ

ĺ ᾥ Ȉ 9 2 ̔ľ ѿ ҍ ѿ ӊ Ԉ

֜ ‗ӊ Έҩ Ҍ ‗̆ҹ ‗Ԉ ̆ Ԉ ֜ ᵬҹԈ ѿ

ῤ ̕ ᶭ ѿӜΈԓ ҈ ῇ ȇ῏ԍ ‗

ז ӊ Ԉ Ὲ ȈҬ ļ Ԉ ‗Ҭ Ľᴂ ̆

ȇ ᴪᴂ ↕Ȉ Ғ ᴂ ̆ ᴂ ȂĿ

ῤ ̆ ԍ ΐᵣ Ԉ ̆ ץ ҹ қ

ӊ ľᴋᵥԈ ĿȂᵖľᴋᵥ̂ ̃Ԉ Ŀ ӈҌ № ̆ ҹ қ

ӊ Ԉ Ԉ Ȃ ̆ľᴋᵥԈ Ŀ ѿ Ӟ Ԉ ̆

                                                        
Ȑ23ȑȇҬ ĺ ȈȇҬ ĺ ≠ ĺ ȈȂ 

Ȑ24ȑ Azurix Corp v. Argentine Republic, Decision on Jurisdiction, ICSID Case No. ARB/01/12, para 58; El Paso Energy International 

Company v. Argentina, Decision on Jurisdiction, ICSID Case No. ARB/03/15, paras 61 − 2; Saipem SpA v. People’s Republic of Bangladesh, 

ICSID Case No. ARB/05/7, para 95. 

Ȑ25ȑȇҬ ĺ Ȉ̂ 1998̃ 9 1 ȁ 2 Ȃ 

Ȑ26ȑȇҬ ĺ Ȉ̂ 2000̃ 9 Ȃ 

Ȑ27ȑȇҬ ĺ ≠֒ Ȉ 12 1 ȁ 2 (b) Ȃ 

Ȑ28ȑȇҬ ĺ ῌ Ȉ 135 Ȃ 

Ȑ29ȑȇҬ ĺ ֒ Ȉ 10 1 Ȃ 
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Salini v. MoroccoȐ30ȑ S̆GS v. PakistanȐ31ȑ SGS v. the PhilippinesȐ32ȑ ᴆҬľᴋᵥԈ Ŀ

ᴂ Һ Ԉ Ȃᴂ Ҍ ѿ Ȃ ᴂ Ҍ

ֽ ⌠ ̆ ғ ӈ ѿ ᵈ ῏ԍ ≠ Ȃ
Ȑ33ȑ

Ӟ ᴂ ֽ ľᴋᵥ Ԉ Ŀ ѿ ҹ ̆Ҍ ᴋᵥ ᴂ

Ԉ Ȃ ⌠∞ᶛ ̆ ᴪ Ҭ Ҭ Ԉ

‗ ̆ ICSID ֜ Ԉ ᴂ Ȃ ̆Ҭ Ҭ

℗ ӈ Ȃ 

ȇҬ ĺқ Ȉ ⱴ ᵖΐᵣ Ⱳ ̆ 14 1 ₮ľ Ԉ ѿ

̂ ȁ̃ ԓ ̂ ȁ̃ ҂ ̂ ȁ̃ ῇ ̂ ȁ̃

Ӝ ̂ ễ ȁ̃ ̂ ≠ ̃̆ ȁ ȁ ȁ ῒז

ҹ Ԉ ĿȂľ Ԉ Ŀѿ ԅȇ Ὲ ȈҬ

Ȃ
Ȑ34ȑ׆ ҉ ̆ ѿ ץ ӈ ӈ ⱴץ Ȃᴂ ץ ӈ

ľ Ŀ̆ ῒ ӈ ԍ ̆ ễ Ȃľ Ŀ ѿҩ Ḥ ̆

ᴂ Ԋ ̕ ̆ᴂ ᵌӍӞ ץ ⱴ ῒז

ӈⱵ ֜ ̆ᶛ ȁ ễץ ≠ ץ̆ ῒ ̆

‗ ̆ ȁ ӈⱵ ȁ

ễץ ᵥ ễȂᴂ ӈ ľ Ŀץ ז̆

ױ ẁ ҹᴂ ΐ ̆ ץ ҉ ץ̆ ԇ

ễ̆ Ҍ ῒ └ԍ ễ ҉Ȃ
Ȑ35ȑ 

ȇҬ ĺқ Ȉ Ԉ ⱴ ̆ ᾧԅᴋᵥ ӰȂȇҬ ĺқ

Ȉ ̆Ԉ ΐᵣ̆ғ Ҭ῏ԍľ Ԉ Ŀ ӈȂ ̆ ᴂ

Ԉ Ԉ ̆ ԇ ȂȇҬ Ȉҹԅ ľԈ Ŀ

̆↕ ≢ ľᴂ ᵬ₮ ‗ ̔̂ ѿ̃Ԉ ԅῒ Ҋ

Ԉ ῒ ᴋᵥӈⱵ ŀŀĿ
Ȑ36ȑ̆ץ ᴂ

ӈⱵ̆ ֽֽ ҍ ῏ ễ Ԉ Ȃ 

Ҭ ľԈ Ŀ ΐᵣ ӈ Ȃ ᴂ

ѿ ӊ Ȃ Ҭ ẁ ԍ

                                                        
Ȑ30ȑ Salini Construtorri SpA and Italstrate SpA v. Morocco, ICSID Case No. ARB/00/4, para 8. 

Ȑ31ȑ SGS Societe Generale de Surveillance SA v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13, para 161. 

Ȑ32ȑ SGS Societe Generale de Surveillance SA v. Republic of the Philippines, ICSID Case No. ARB/02/6, para 135. 

Ȑ33ȑ Supra noteȐ30ȑ, at 61; Id. 

Ȑ34ȑȇ Ὲ Ȉ 25 1 Ȃ 

Ȑ35ȑ European Media Ventures v. Czech Republic ̵2007̷ EWHC 2851 (Comm). 

Ȑ36ȑȇҬ Ȉ 15 9 ̂1̃ Ȃ 
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ῖ ĺқ ᴂ └Ȃ ֓ ̆ Ҍץ

└ Ғ ᴂ Ȃ Ӟ Ҭ қ ȇҬ ĺқ Ȉ

Ȃ21 ҕ ץ ̆ Ҭ Ҭ̆ ȇҬ ĺ Ȉ

̂2003̃ ȇҬ ĺ Ȉ̂ 2005̃̆ ᶭ Ḡ ̆ ԇ ῏

ễ Ȃ 

Ј Ѕ Ỷ  

Ҭ Ҭ̆ ᴂ ᶭ ԍ ҍ ᴂ

ץ ꜚȂ ĺқ ᴂ └ ԅ ̆ ҹҬ Ҍᴪ

ᴂ Ȃ 

1998 ӊ ̆ ’ ԅ ȂҬ Ӟ ԅ └ ᴂ

̆ҹ ᴂ ᶫԅľ ĿȂ
Ȑ37ȑ ҍ ҍҬ ᴑҙ

Ȃ1998 7 ȇҬ ĺ Ȉ

ľ ĿȂҬ ӊ 21 ᴍ Ҭ̂Ҍ 1999 ȇҬ ĺ

Ȉ ȇҬ ĺ Ȉ̆ ң ᶭ ᴰ └ ̃̆ 3 ᴍ Ҭ

̆ ῌȁ ῌ Ȃ
Ȑ38ȑ 21 ᴍ Ҭ̆Ҭ ֣

̆ қץ ӈⱵҹ ῒ ᴋȂѿ֓ ҽ ľ Ҭ

Ҭ Ŀ
Ȑ39ȑ̆ ѿ֓ ↕ ̆

Ҭ Ԉ ‗ ↕Ҍ≠ԍᵬҹ ῐ ᵣȁ ῀ Ҭ Ҭ ≠ Ȃ 
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Ȃ
Ȑ41ȑȇҬ ĺ ῌ Ȉ₮ ԅѿҩ ̆ ľ

֟ ễ ̆ ѿ Һ ₮ Ȃ ₮ ѿ

ῤׅ ‗ ̆ ̆ ѿ Ғ ᴂ

ễ ԇץ ĿȂ
Ȑ42ȑ ᾢ ῤ ̆ ᶏ ῏ԍ̂

ễ ̃ Ԉ Ȃ
Ȑ43ȑ 

҈ Ӎᴰ ĺқ ᴂ ̆ ᾢ

̆ ICSID ᴂ Ȃ ȇ Ὲ Ȉ̆ ICSID ᴂ ̆

ԅῒזѿ℗ Ⱳ ̆ ῤ ῒז ᴂ Ҍ ΐ Ȃ
Ȑ44ȑ

֓Ҭ ԅ Ȃ
Ȑ45ȑ └֞ ԍ Ҭ ѿ

Ȃᶛ ȇ̆Ҭ ĺ Ȉ ̆ ѿ ҍ ѿ ӊ

ѿ ῤ ֟ ᴋᵥԈ Ԋ ‗̕ Ԉ 6 ҩ ῤ

‗̆ Ԋᴋᵥѿ Ԉ ֜ ľ ѿ ĿȂ
Ȑ46ȑ 

ȇҬ ĺ ḇ ֒ Ȉ ᾛ Ғ ᴂ ICSID Һ Ҋ ᴂ

̆ ᶏᴂ ֽ ễ Ԉ Ȃ ᴂ ₮ Ҭ̆

ȇҬ ĺ ȈȇҬ ĺ ֒ ȈȇҬ ĺ ȈȇҬ

ĺ↨ Ȉ ȇҬ ĺ Ȉ Ȃ ҈ ғ ף ȇҬ ĺ

ῌ Ȉ 11 Ҭ
Ȑ47ȑ̆ᾛ ICSID ᴂ

ᴪ̂UNCITRAL̃ᴂ ӊ Ȃ
Ȑ48ȑ 

ȇ Ԉ ‗Ҭ ⱴḂ≠ ↕Ȉ̂ Ҋ ȇICSID ⱴḂ≠ ↕Ȉ̃ ԍ ICSID ӥ

֓ Ὲ ῤ Ԉ ȂҬ ԅ ҩ ᶫȇICSID ⱴḂ≠ ↕Ȉ

̆ᶛ ̆Ҭ Ҍ ȇ Ὲ Ȉ ̆ᵖȇҬ

ĺ Ȉ ȇҬ ĺ Ȉ ᶏ ȇICSID ⱴḂ≠ ↕ȈȂ

̆ ᶭ ȇ ⱴḂ≠ ↕Ȉ Ҭ ꜚᴂ Ȃ



投资者—东道国争端解决条款的自由化嬗变和中国的路径 

53 

Ӟᾛ ȇ Ὲ Ȉ ȇICSID ⱴḂ≠ ↕Ȉӊ Ȃ
Ȑ49ȑ 

ȇ ᴪᴂ ↕Ȉ̂ Ҋ ȇUNCITRAL ᴂ ↕Ȉ̃ Ғ

ᴂ ‗ Ԉ ѿҩ Ȃ ↕ ᴂ Ҭ֣ ̆ ҹ

ľѿ ף ̆ ⌠ῃ ᴂ ↕ĿȂ
Ȑ50ȑ ȇUNCITRAL ᴂ ↕ȈҊ

ᴂ ȁḠ ̆ ғ ᴂ ҉ ԍᴋᵥ ᴂ ̆Ӟ

ט ȂȇҬ ĺ ῒ Ȉ ԅᶭ ȇUNCITRAL ᴂ ↕Ȉ

Ғ ᴂ Ȃ ѿ ȇUNCITRAL ᴂ ↕Ȉ ̆ ȇҬ ĺ Ȉ ̆

ᴂ └ ץ ȇUNCITRAL ᴂ ↕ȈȂ
Ȑ51ȑҬ Ғ ᴂ ᵬ

ҹԈ ‗ ̆ ȇUNCITRAL ᴂ ↕ȈȂᶛ ȇ̆Ҭ ĺқ Ȉ

ĺқ Ԉ ᴪ ȇUNCITRAL ᴂ ↕ȈȂ ̆UNCITRAL ᴂ қ

ᴂ ѿҩ Ȃ 

ѿ֓ ≢ ԇ ᴪᴂ Һ ᴋ ᴂ

ⱬȂᶛ ȇ̆Ҭ ĺ ӥȈ 2 4 ľ ҉ ῤ

ᵬ₮ ᴋ ̆ғ ῒז ̆ Ԋᴋᵥѿ ᴪᴂ Һ ᵬ₮

ᴋ ĿȂȇҬ ĺ ≠ ȈӞᵬԅ Ȃ ȇҬ ĺ Ȉ̆

⌠ӥ ᴂ 4 ҩ ῤᴂ ̆ ῒז ̆ᴋѿ

ᴋ ᴂ Ȃ
Ȑ52ȑȇҬ ĺⱴ Ȉ 10 2 ȁ

3 ↕ ᴪᴂ Һ ᵬҹᴋ Ȃ ̆ᴂ SCC ↕ ICC ᴂ

↕ ᴂ Ҋ Ȃᵖ ̆ICC ᴂ Ҭ Ҭ Ҍ Ȃ 

ȇҬ ĺқ ȈҹԈ ᶫԅ Ԉ ‗ ̆ Ҋ
Ȑ53ȑľ̔ ҈

₮ ∞ ӥ Έҩ ῤ̆Ԉ ׅ ‗̆ Ԉ ̆↕

̆ Ԉ ̔̂ ѿ̃ ֜ Ԉ ̕ ̂ԋ̃ Ԉ

Ԉ ҹ Ԉ ‗Ҭ Ὲ ̆↕ ȇ Ԉ

‗Ҭ Ὲ Ȉ ȇ Ԉ ‗Ҭ ᴂ ↕Ȉ ֜ᴂ ̕ ̂҈̃ Ԉ

Ԉ ῒҬӊѿҹȇ Ԉ ‗Ҭ Ὲ Ȉ ̆↕

Ԉ ‗Ҭ ⱴḂ≠ ↕ ֜ᴂ ̕ ̂ ̃ ȇ ᴪᴂ ↕Ȉ

֜ᴂ ̕ ̂ԓ̃ Ԉ ᴋᵥῒזᴂ ᴋᵥῒזᴂ ↕ ᴂ ȂĿ 

ȇҬ ĺқ Ȉ ԇԈ ̆ҹԈ ᶫ ץ ‗Ԉ ̆

                                                        
Ȑ49ȑȇҬ ĺқ Ȉ 14 4 ̂b̃ ̂c̃ Ȃ 

Ȑ50ȑ Rudolf Dolzer and Christoph Schreuer, PRINCIPLES of INTERNATIONAL INVESTMENT LAW 228 (New York: Oxford University Press 

2008). 

Ȑ51ȑȇҬ ĺ Ȉ̂ 2007 ̃ 9 3 Ȃ 

Ȑ52ȑȇҬ ĺ Ȉ̂ 2007 ̃ 8 5 Ȃ 

Ȑ53ȑȇҬ ĺқ Ȉ 14 4 Ȃ 
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Ԉ ῤ ȁICSID ᴂ ȁ ȇICSID ⱴḂ≠ ↕ȈҊ ᴂ ȁ

ȇUNCITRAL ᴂ ↕Ȉ ᴋᵥῒזҒ ᴂ Ȃ ҉ Ҭ̆ ῤ

ԍԈ ‗ ᵝ̆ᵖ Ҍ Ȃ ӊ̆ ᴂ ӊ╠̆Ҍ

Ȃ ҹ̆ ҌῬ └ ̆ ҌῬ

Ȃ
Ȑ54ȑӞ ҹ̆ ↕̆ ӎ ↕Ҍ ԍ Ȃ

Ȑ55ȑ

Ҍ ҉ Ԉ ᵥ̆ ȇҬ ĺқ Ȉ̆ ῤ

̆↕ῒ ∞‗ ‗ ῒז Ȃ Ӟ ⌠ȇҬ ĺқ Ȉ

14 5 ľ̔ ѿԈ ֜ ῤ ’Ҋ̆

‗Ҋ ׆╠ ῤ ̆ ῒ ֜ Ԉ ‗ ȂĿ 

ȇҬ Ȉ 15 3 ľ ҍ ѿ ӊ Ԉ ‗Ŀ ľ̔҈ȁ

Ԉ Ԉ ̆ ֜ ̔̂ ѿ̃Ԉ ̂̕ ԋ̃ᶭ ȇ

Ԉ ‗Ҭ Ὲ Ȉ ᴂ ̆ Ὲ ̂̕ ҈̃ ȇ Ԉ ‗Ҭ ⱴḂ≠

↕Ȉ ᴂ ̆ ↕̂̕ ̃ ȇ ᴪᴂ ↕Ȉ ᴂ

̕ ̂ԓ̃ Ԉ ̆ᶭ ῒזᴂ ↕ ᴋᵥᴂ Ȃᵖ ̂ԋ̃ ̂ԓ̃

̆ Ҋץ ᴆ 1̔.  Ԉ Ҍ ԋ ӥ ֜ Ԉ

ӊ ҩ ῤ ‗̕ғ 2.  ҂ ῏ԍ ̂ ̃

ȂĿ 

ȇ̆Ҭ Ȉ Ԉ ‗ ҉ҍҬ ῒז ѿ

̕ ̆ ҹ 4 ҩ қ ᵬҹ ᴂ ╠ ᴆȂ

Ԉ ‗ └ ľ ҺӈĿ̂ Calvo DoctrinẽḠ Һ ᵣȂ 

ȇҬ ĺ ῌ Ȉ̂ 2005̃ 9 3 ↕ ̆ Ԉ ֜ 2 ̂1̃

ῤ ׅ 2 ̂2̃ 2 ̂3̃ ᴋѿᴂ ᴂ

̆ ᴆ ֜ Ԉ ∞‗ᵬ₮╠ ׆ ῤ ᴆȂ ’Ҋ̆ᵬҹԈ

ѿ ῒҍ ѿ ӊ Ԉ ֜ ᴂ ȂȇҬ ĺⱴ

Ȉҍӊ╠ Ҍ ̆ қ ᴂ № ̆

ᴂ ICSIDȁȇICSID ⱴḂ≠ ↕Ȉ ȇUNCITRAL ᴂ ↕Ȉ ᴂ ̆

қ ∞‗ Ȃ
Ȑ56ȑ 

Ҭ Ԉ ‗ ⱴῒז Ȃ ̆ Ԉ ֜

ῤ ῤ ῏ ҹ ᴂ Ԉ ᶏ ᾢ‗ ᴆȂȇҬ ĺӋ

                                                        
Ȑ54ȑ United Nations Conference on Trade and Development, Dispute Settlement: Investor − State 33, 34 (2003); Zachary Douglas, The 

Hybrid Foundations of Investment Treaty Arbitration, 74 BRITISH YB INT’L L. 151, 179(2003). 

Ȑ55ȑ Elettronica Sicula S.p.A. (United States v. Italy), Judgment of Jul. 20, 1989. 

Ȑ56ȑȇҬ ĺⱴ Ȉ 22 Ȃ 



投资者—东道国争端解决条款的自由化嬗变和中国的路径 

55 

Ȉ̂ 2004 5 ̆ ׂ ̃ ̆ ῏

ICSID ‗ԍѿҩ ᴆ̆ Ԉ ֜ ICSID ӊ╠̆ľᵬҹԈ ѿ Ԋֲ

ץ ῏ ῤ ĿȂ
Ȑ57ȑ

Ҍ └ ᴂ ≠̆ᵖ ῒ қ ȂȇҬ ĺқ Ȉ

̆ ꜚ ᴂ └ᾢ‗ ᴆȂ 

Ҭ ԅ 3 ҩ ‛ ̆ Ⱶ ῤ ῤ

Ȃᵖᶭ № ‛ Ȃᶛ ȇ̆Ҭ ĺ Ȉ

ῤ Ȃ
Ȑ58ȑ ᴨᾢ ῤ ῏ ‗

Ԉ ̆ᵖ ῏ԍ ᶏ ῤ 3 ҩ ̆ Ӟ қ ᴂ

Ȃ Maffezini Ҭ̆ ̂MFÑ ץ ≠ ᴆ ᴂ

̆Ӟ ԅ╠ № Ȃ
Ȑ59ȑȇҬ ĺқ Ȉ ‛ ҉Ӟ ῤ ̆

ѿ ̆ ᶏԈ ׅ ԍ ӊҬ̆ Ӟ ᴂ Ȃ 

ͼ Ѕ ỶΨ Ѯ  

Ҭ Ҍ ĺқ Ԉ ‗ Ȃ ҍҬ ⱴ῀ȇ

Ὲ Ȉ ῏Ȃ
Ȑ60ȑ ҉̆ ᶏ ‰ⱴ῀ȇ Ὲ Ȉӊ ̆Ҭ ѿ֓

ᶭ Ҍ ICSID ᴂ Ȃᶛ ȇ̆Ҭ ĺ ֒ Ȉ̂ 1993̃ ᾢ ľ Ԉ

Έҩ ῤ ‗̆ Ԋᴋᵥѿ Ԉ ֜ ѿ

Ŀ̆ Ӟᾛ ῒҬѿ Ԉ ֜Ғ ᴂ Ȃ
Ȑ61ȑȇҬ ĺ Ȉ̂ 1999̃Ȑ62ȑȁ

ȇҬ ĺ ֒ Ȉ̂ 1994̃Ȑ63ȑ ȇҬ ĺ Ȉ̂ 1994̃Ȑ64ȑӞ

ᵌ Ȃ 

20 ҕ 90 Ҭ̆ף Ҭ ԅ ICSID ᴂ ̆ 1993 ȇҬ ĺ

Ȉ
Ȑ65ȑ 1999 ȇҬ ĺ Ȉ

Ȑ66ȑ̆ᵖ ңᴍ Ӟ ICSID

ᴂ ῤ ᵬԅ ̆ Ҭ ễ ᴂ Ȃ׆ῒ ῀

                                                        
Ȑ57ȑȇҬ ĺӋ Ȉ 8 2 (b) Ȃ 

Ȑ58ȑȇҬ ĺ Ȉ 9 Ȃ 

Ȑ59ȑ Emilio AgustinMaffezini v. the Kingdom of Spain, ICSID Case No. ARB/97/7. 

Ȑ60ȑ Note of the Swedish Ambassador to China addressed to the Chinese Vice − Minster of Economics concerning the Sweden − China 

Agreement on the Mutual Protection of Investment dated Mar. 29, 1982, http://www.unctad.org/sections/dite/iia/docs/bits/china_sweden.pdf (last 

visited Apr. 4, 2020). 

Ȑ61ȑȇҬ ĺ ֒ Ȉ̂ 1993̃ 8 2 ȁ 3 Ȃ 

Ȑ62ȑȇҬ ĺ Ȉ̂ 1999̃ 8 Ȃ 

Ȑ63ȑȇҬ ĺ ֒ Ȉ 9 Ȃ 

Ȑ64ȑȇҬ ĺ Ȉ 9 Ȃ 

Ȑ65ȑȇҬ ĺ Ȉ̂ 1993̃ 8 2 Ȃ 

Ȑ66ȑȇҬ ĺ Ȉ̂ 1999̃ 9 3 Ȃ 
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ᵝ ₮ ̆Ҭ ῒ Ҭ └ ICSID ᴂ Ạ Ҍ Ȃṛ Ҭ

Ҭ ῀ ICSID ᴂ ̆ ӇҬ ל ᴪ ᴂ ᴆȂ Ӟ

ԅҹᵥҬ ICSID ᴂ ᴆҬ ҹ Ȃ ̆ └ ICSID ᴂ ֞ᶏ

ῒᵬҹ Ḡ └ Ȃ 

Ғ ᴂ ҍ ICSID ᴂ Ȃᵖ ̆Ғ ᴂ ֽ₮ ѿ Ҭ

Ҭ̆ῒҬѿ № Ҭ ‰ȇ Ὲ Ȉӊ ȂȇҬ ĺ ῌ Ȉ

̂1986̃ ȇҬ ĺӋ Ȉ̂ 1993̃ ᾛ Ғ ᴂ ̆ᵖֽᾛ ễ Ԉ

Ғ ᴂ ȂȇҬ ĺ Ȉ֞ ᾛ ľ ѿ

Һ ₮ Ȃ ₮ ѿ ῤׅ ‗ ̆ ̆

ѿ ᴂ ễ ԇץ ĿȂ
Ȑ67ȑ ֓ Ҭ Ғ ᴂ

ԇᴂ ĺқ Ԉ Ȃ
Ȑ68ȑ Ҭ Ҭ ῒזԈ

‗ └ ̆ᵖҒ ᴂ ICSID ᴂ ҹ Ȃ 

ICSID ᴂ ‗ ĺқ Ԉ ΐ Ғҙ Ḃ≠ ̆ ₮

ҬȂ
Ȑ69ȑ ҉̆ ֜ ICSID ᴂ ╠ ӊѿ Ԉ̆ ӥ ֜Ҭ ᴂ

Ȃ
Ȑ70ȑ ѿ ᵬ₮ Ḃ̆ Ȃ └ ̆ ‰ȇ Ὲ Ȉ Ҍ ̆

Ȃ ԍ ֜ ICSID ᴂ ̆ ԅ ӥ ῒ̆ז ↕ Ȃ
Ȑ71ȑ

̆ Ҭ̆ѿ֓ᴂ ԅ
Ȑ72ȑ ȁ ῤ ȁ

̂ ȇ Ȉ̃ Ҭ ICSID ᴂ Ȃ̂ICS502>5.7<2b580 0 10.5 2b63114dd1c24 4a.5(D)]TJ
3f
7.3210d58>]TJ
/TT2 1 Tf
13.3771 0 TD
.0048 T3.118(I)-4.1(D)]TJ
/TT10 af2c8>[<02ce32>5.7<05.7
2.88 0 3f01>.7<0d2d>-f
2.7824080f4<01D
.01.7<0d2d>-f
2..5603 1 Tf
3.d2d>5.7<04b9TD
.0114 D
[b07f61d80526>17.95.7-11.4<1c45e918<080f4943 -1.7314 TD
.0343 92 1 398004>Tj
5.52 0 0 5.52 89.94 489.0803 Tm
0 Tc
<01d7a0003d7a5 Tf
7.02 0 0 7.02 495.64 488.5403 Tm
.0043 Tc
(70)<126 398004>Tj
5.52 0 0 5.2 102.72 489.0803 Tm4.3< 3922 1 Tf
7.02
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Ҭ Ҭ ῒ ICSID Һ Ҋ ᴂ Ȃ ̆ѿ֓

Ҭ └ԅ ICSID ᴂ ֽ̆ ֜ ICSID Ԉ ῏ ̂

ễ ̃ Ԉ Ȃᶛ ȇ̆Ҭ ĺ Ȉᾛ ễ Ԉ ֜⌠ ȇ

Ὲ Ȉ ᴪ ᴂ Ȃ ԍ Ҭ ‰ȇ Ὲ Ȉ̆ ץ ֽ

ᴋᴂ Ҭΐ ᴇṿȂ Ԋ Ҭᶏ ICSID ↕Ӟ Ҭ ῒז Ҭ

̆ ȇҬ ĺ ≠֒ Ȉ
Ȑ76ȑȇҬ ĺ Ȉ

Ȑ77ȑȇҬ

ĺᾥ ֒ Ȉ
Ȑ78ȑȇҬ ĺ ֒ Ȉ

Ȑ79ȑȇҬ ĺ ֒

Ȉ
Ȑ80ȑȇҬ ĺ Ȉ

Ȑ81ȑ ȇҬ ĺ ȈȂ
Ȑ82ȑ ȇҬ ĺ

ῌ Ȉ ȇҬ ĺ ⱴ Ȉ̆ ᴂ ᴂ ȇ Ὲ Ȉ

Ȃ
Ȑ83ȑȇҬ ĺ Ȉ ↕ ≢̆ ễ Ԉ ֜

ICSID ᴂ ̆ᵖ Ӟᾛ Ԉ Ԋ ̆ᴋᵥ ῏ῒזԊ Ԉ Ӟ ץ ֜

ICSIDȂ
Ȑ84ȑ 

Ҭ 1993 ‰ȇ Ὲ Ȉ ѿ֓ ̆ᾛ ľ Ԉ Ŀ

ľ ᴋᵥѿ ҍ ѿ ӊ ῏ᴋᵥῒזԊ Ԉ ֜Ғ ᴂ ĿȂ
Ȑ85ȑ ӊ

╠̆ѿ֓Ҭ ̂ ӥ ̃ ѿ ‗ץ̆ ΐᵣ

ץ ֜ ICSID Ԉ ȂȇҬ ĺ Ȉ̂ 1992̃ 8 ̆

ľȇ῏ԍ ‗ ז ӊ Ԉ Ὲ Ȉ ̆ ץ ῏ԍ

Ԉ ‗Ҭ ‗ Ԉ ᾟ ĿȂ ̆ Ҭ ‰ԅȇ

Ὲ Ȉ ’Ҋ̆ң ᵥ ֟ Ԉ ֜ ICSID ᴂ Ȃ ᴂ

҉ ᵞԅ ĺқ Ԉ ‗ ⱬ̆ᶏ ҹѿ ̆

ⱬ Ȃ 

Ԉ Ԋ ICSID ᴂ ̆ ᶏ ̆ Ӟ ᶏ ᴆ

ICSID ᴂ Ȃᶛ ȇ̆Ҭ ĺ ≠֒ Ȉ̂ 1988̃  ̆

                                                        
Ȑ76ȑȇҬ ĺ ≠֒ Ȉ̂ 1996̃ 9 5 Ȃ 

Ȑ77ȑȇҬ ĺ Ȉ̂ 1994̃ 9 5 Ȃ 

Ȑ78ȑȇҬ ĺᾥ ֒ Ȉ 9 4 ȁ 5 Ȃ 

Ȑ79ȑȇҬ ĺ ֒ Ȉ 9 3 a ȁb Ȃ 

Ȑ80ȑȇҬ ĺ ֒ Ȉ 8 4 ȁ 5 Ȃ 

Ȑ81ȑȇҬ ĺ Ȉ 9 5 ȁ 6 Ȃ 

Ȑ82ȑȇҬ ĺ Ȉ 8 4 ȁ 5 Ȃ 

Ȑ83ȑȇҬ ĺ ῌ Ȉ̂ 1988̃ 13 6 ȇ̕Ҭ ĺ ⱴ Ȉ̂ 1985̃ 13 6 Ȃ 

Ȑ84ȑȇҬ ĺ Ȉ̂ 1994̃ 8 3 Ȃ 

Ȑ85ȑȇҬ ĺ ≠ Ȉ̂ 1994̃ 9 3 ȁȇҬ ĺ— Ȉ̂ 1994̃ 8 3 Ȃ 
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Ҭ ≠֒ ҹȇ Ὲ Ȉ ̆Ԉ ᶭ ҹȇ

Ὲ Ȉ ᴆ ֜ Ԉ ‗Ҭ ‗Ȃ
Ȑ86ȑ ֽ ≠֒ Ҭ №≢ԍ

1991 1993 ‰ȇ Ὲ Ȉӊ ȂȇҬ ĺ Ȉ ȇҬ ĺ

֒ Ȉ ԅ ѿ ᴆץ ҍқ ᾟ Ȃ 

ץ ̆Ҭ ₮ ԅ ȂȇҬ ĺ ≠ ĺ Ȉ

̆ Ԉ 6 ҩ ῤ ‗̆ľ ֜Ԉ

ĿȂ
Ȑ87ȑȇҬ ĺץ ↓ Ȉ ̆ᵖ ῒ ԍľ ῏

ễ ŀŀᴋᵥ Ԉ ĿȂ
Ȑ88ȑȇҬ ĺ ῌ Ȉץľ ᴆ Ŀ ֜ᴂ

₮ Ȃ ῀ 21 ҕ ̆Ҭ ľ ᴆ ĿȂȇҬ ĺ

ῌ Ȉ̂ 2001̃ 10 第 3 ₮ ľ̔ ᴆ ῏

Ԉ ֜ ̔̂ ѿ̃ Ԉ ‗Ҭ ̆ ᴂ ̆ ̂ԋ̃ Ԉ Ԋ

̆ᶭ ȇ ᴪᴂ ↕Ȉ Ғ ᴂ ȂĿѿ֓Ҭ ҍ

ҕ Ӟ ԅ ᴆ Ȃ
Ȑ89ȑ 

ң № ̆ ╠ ₮ ץ̆ Ȃ
Ȑ90ȑ

ȇҬ ĺқ Ȉ ԅ ңҩ №Ȃ ᾢ̆ ľ̆ Ԉ Ԉ

ҹȇ Ԉ ‗Ҭ Ὲ Ȉ Ŀ̆ ↕ ₮ ῒҍ ѿ

ӊ Ԉ ԍᴂ ῤ Ȃῒ ̆ ľ Ŀ ̆

‗ Ҭ Ȃ ȇҬ ĺқ Ȉ̆ ̂ қ ̃

֜ ᶫ ₃ҩԈ ‗ Ҭ ѿҩȂ
Ȑ91ȑ ≠ԍқ

ԍ Ḥᴋ Ḥ ̆ᵖ ľץ Ŀ ԇ ICSID ᴂ

̆ ҍ Ԉ ‗ ҍ Ȃ ȇ̆Ҭ ĺқ

Ȉҹ ᶫ Ḡ қ ԍ ⱴ ꜚ ᵝȂ ֜ ̆

̆ ԅ Ȃ ꜚᴂ ̆ ῒ ᴂ ̆

қ ӊ ԅ ӈ҉ Ȃ
Ȑ92ȑ 

ӘὉ  

Ҭ ԇľᴋѿ Ŀ ꜚᴂ ≠̆ Ҭ ̆

                                                        
Ȑ86ȑȇҬ ĺ ≠֒ Ȉ 12 4 Ȃ 

Ȑ87ȑȇҬ ĺ ≠ ĺ Ȉ̂ 2009̃ 8 2 Ȃ 

Ȑ88ȑȇҬ ĺץ ↓ Ȉ 8 1 (a) Ȃ 

Ȑ89ȑȇҬ ĺ Ȉ̂ 2003̃ 9 3 Ȃ 

Ȑ90ȑ Report of the Executive Directors on the Convention on the Settlement of Investment Disputes between the States and Nationals of 

Other States, ICSID Doc 2, March 18, 1965, para 24. 

Ȑ91ȑȇҬ ĺқ Ȉ 14 4 ̂b̃ Ȃ 

Ȑ92ȑ Ethyl Corporation v. Canada, Decision on Jurisdiction dated Jun. 24, 1998, I.L.M. 38, 708 (1998); Supra noteȐ17ȑ, at 303; Supra note

Ȑ7ȑ, at 232. 
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ᶛ ȇҬ ĺ ῌ Ȉ
Ȑ93ȑ ԇ ⱴ ̆ᾛ ꜚ

ᴂ Ȃ Ạ BIT ץ ȇ Ȉ ѿ ̆ᵖ

₮ᵬҹ Ὲ ᴪ ᴋ Ȃל ̆ ֓ ᴪ

Ḇᶏ ҹױז ꜚ ᴪ ᴋ̆ᶛ Ḡ ᴋȂȇ

Ȉ 24 27 ԅ Ḡ ῒז ᴪӈⱵ̆ ԅ

ᶛ ᶛ Ȃ 

ȇҬ ĺқ ȈҌֽֽ ԅ ≠ԍ Ạ Ȃ ԍ ᾛ Ԉ

ꜚ Ԉ ‗ Ҭᵬ₮ ̆ Ӟᾛ қ ѿ ᴆ ֜ᴂ

ȂȇҬ Ȉ ӥ ֜ ᴂ ≠ ԇ Ȃ
Ȑ94ȑ 

А  

↕ᵬҹ ᴂ ľ ῃ Ŀӊѿ
Ȑ95ȑ̆ ᴂ

ֲ Ԉ ֜ ᴂ ӊ╠ ᾢ ῤ Ȃ
Ȑ96ȑ ֲ ⱴ ӈⱵ ҹԅḠ

ῒ ῤ ᴆ Һ Ȃ
Ȑ97ȑ Ҭ̆ ↕ ₮ Ҁ

ҬȂ ӊҊ̆ҹ ḂԈ ᴂ ̆ ȇ Ȉ

ף ҌῬ Ȃ 

ȇ Ὲ Ȉ ↕ ̆ ̆ Ὲ ᴂ

ҹ ᴋᵥῒז Ȃ ȇ Ὲ Ȉ̆ľ ץ ץ

ᵬҹῒ Ὲ ᴂט֜ ᴆĿȂ
Ȑ98ȑ ᵬҹᴂ ╠ ᴆ̆ ԇȇ

Ὲ Ȉ ľ ĿȂȇ Ὲ Ȉ Ҍ ῏ԍ ̆

̆↕Ҍ ꜚᴂ ╠ Ȃ ľ Ŀ ↕

ѿ Ȃ 

ң ȂȇҬ ĺ Ȉ ↓₮ԅῒ

Ҭѿ ̔ ѿ ̆ ᴂ Ҍԇ Ȃ
Ȑ99ȑ

ⱬ ̆ ῏ᵬ₮ ‗ ꜚ Ȃ ₮

Ҭ̆ᶛ ȇҬ ĺ ӥȈ̂ 2003̃ ₮ ľ̔̂ ֽ̃ Ҋ↓

’Ҋ ץ Ԉ ֜ᴂ ̔̂ ѿ̃ Ҭ Ԉ ֜ ̂̕ ԋ̃

                                                        
Ȑ93ȑȇҬ ĺ ῌ Ȉ 153 2 Ȃ 

Ȑ94ȑȇҬ Ȉ 15 2 3 Ȃ 

Ȑ95ȑ An Chen, supra noteȐ9ȑ̈  

Ȑ96ȑ Malcolm N. Shaw, INTERNATIONAL LAW 730(5th ed., Cambridge: Cambridge University Press 2003); Ian Brownlie, PRINCIPLES OF 

PUBLIC INTERNATIONAL LAW 472 (7th ed., Cambridge: Cambridge University Press 2008) . 

Ȑ97ȑ M Sornarajah, INTERNATIONAL LAW ON FOREIGN INVESTMENT 254 (2nd ed., Cambridge: Cambridge University Press 2004). 

Ȑ98ȑȇ Ὲ Ȉ 26 2 Ȃ 

Ȑ99ȑȇҬ ĺ Ȉ 9 10 Ȃ 
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Ԉ ֜ ҈ҩ ̆Ԉ ׅ ̕ ̂҈̃ Ԉ ֜ Ҭ ̆

ץ Ҭ ȂĿ
Ȑ100ȑ ѿ ҍ Ȃ 

ᵌ ₮ ȇҬ ĺ Ȉ̂ 2005̃ ȇҬ ĺ

Ȉ̂ 2005̃ҬȂ ⱴ ̆Ҭ ᵬҹ ᴂ ╠

Ȃ ̆ ICSID ҉ ȂҬ ӊ

Ҭ ĺқ ̆ ≢ 2001 ӊ №̆

ᴂ ╠ Ҍ 3 ҩ Ȃ 

҉̆ ҌῈ Ȃ ӊ̆ Ҭ

Ԉ ̆ ԍ ̆ ֣ ԅ ᴨ Ḡ Ȃ

ᴂ ӞᵞԍҬ ȂȇҬ ĺ Ȉ ⱴԅѿ

└ ӈⱵ̆ Ԉ 6 ҩ ῤ ‗̆ ᴂ ╠ ҹ 3 ҩ

қ ̆ Ҭ ץ ᴂ Ȃ ̆ ԑ

└ ӈⱵ ╠̆ ֜ ᴂ ‗Ԉ ȁ ԍҬ Ȃ

Ҭ Ҭ ⱴ └ ҉ ∞ ̆Ӟ ₮ῒ

∞Ҭΐ ᴨלȂ └ Ҭ̆ ῍ ̆ғҌ

↕̆ ῃ ᶭץ ≠ └ Ȃ 

Ҭ ᴂ ╠ ̆ Ҍ

ȂȇҬ ĺ ᾥ Ȉ̂ 2005̃ 9 3 ľ̔῏ԍ Ԉ

֜ ᴂ ̆Ҭ ֲ ῍ ῏ Ԉ ֜ ᴂ ╠

ῤ Ȃ Ҍ ҈ҩ ȂĿ ֜

ӊ╠ 90 ῤ ֜Ȃ ⱬ ҹ 3 ҩ ̕ ᶫ ᶏ

Ԉ Ȃ ᵬ ᴂ ⌠ 90 ץ Ȃ қ

⌠ 90 ̆ ‗ Ԉ ֜ᴂ Ȃ 90 ῤ̆ ԍҹ ᵀȁ

∞Ԉ ꜚ ᵝ қ ҹ ⌠ Ԉ ‗ Ạ ‰ Ȃ 

ѿ֓ Ҭ̆ ѿ ᴋ ↕ȂȇҬ ĺḇ

ӥȈ̂ 2006̃Ҭ ̆ Ԉ ֜ᴂ ӊ╠ľᵬҹԈ ѿ ץ

῏ ῤ ĿȂ
Ȑ101ȑ ̆Ԉ

ץ ↕Ȃ ӥ Ҍ 90 ȂȇҬ ĺқ Ȉ

Ȃ Ԋֲ Ҍץ 3 ҩ Ȃ
Ȑ102ȑ 

֓Ҭ ᴋ ȂȇҬ ĺ

                                                        
Ȑ100ȑȇҬ ĺ ӥȈ̂ 2003̃ 6 (a) ȇ̕Ҭ ĺ Ȉ̂ 2003̃ 9 Ȃ 

Ȑ101ȑȇҬ ĺḇ ӥȈ 3 Ȃ 

Ȑ102ȑȇҬ ĺқ Ȉ 14 Ȃ 
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Ȉ̂ 2005̃ ῤ ̆ᵖӞᾛ 3 ҩ

ᴂ ̆ ᶏ ῤ 3 ҩ ῤ ȂȇҬ ĺᴚ ῏ԍ Ȉ̂ 2000̃

ӈ҉ ̆Ҍ ᴋᵥ ῏ ῤ ᵬҹᴂ ᾢ‗ ᴆ ῤ Ȃ 

ȇҬ ĺқ Ȉ῏ԍ Ạ ᴋ Ȃ ȇ Ὲ ȈȇICSID ⱴ

Ḃ≠ ↕ȈȇUNCITRAL ᴂ ↕Ȉ Ғ ᴂ ľ̆Ԉ ⌠ ̆ Ԉ

֜Ԉ ╠ ῒ ῤ ῤ ĿȂ Ԉ

ľ Ŀ ץ ᴂ Ȃ ҉̆ ȇҬ ĺқ Ȉ̆

Ԉ ץ Ԉ ľ ⌠ Ŀӊ ᶏľ ĿȂ
Ȑ103ȑȇҬ ĺқ Ȉ

҉ ԅԈ ץ ᶏ ≠ Ȃ 

῏ԍ ῤ ȇ̆Ҭ ĺқ Ȉ ԅ Ȃ Ҭ̆Ԉ ̔̂ 1̃

ȇ Ὲ ȈȇICSID ⱴḂ≠ ↕ȈȇUNCITRAL ᴂ ↕Ȉ Ғ ᴂ ᵬҹԈ ‗

̆ ȇ Ὲ Ȉ ’Ҋ ᴂ ̂̕ 2̃ ᴋᵥԈ

ᴂ ҉ ῒ ᴋᵥ ̂Ҍ Ҭ Ḡ ̃ ≠̆̂ ᶛ ȇ Ὲ Ȉ

ȇICSID ⱴḂ≠ ↕ȈȇUNCITRAL ᴂ ↕Ȉ Ғ ᴂ ̃̂̕3̃ ̂

ҹ ̃ ҊԈ ҹ ץ̆’ ῒ

Ȃ
Ȑ104ȑ ץ 90 ̆ Ḡқ ╠ ‗ ȁ

ᴂ ↕ Ȃ Ԉ ᴂ ӊ╠ ῒ

ᴋᵥ ̂Ҍ Ҭ Ḡ ̃ ≠Ȃ ȇҬ ĺқ Ȉ̆ Ԉ

ľץ ᴋᵥԈ ‗ └ ӊ╠Ŀ ľ Ḡ ĿľץḠ ῒ ≠ ≠ ĿȂľҬ

Ḡ Ŀѿ Ҭ ̆ῒҌ ľ Ԉ ∞‗ ‗

ễ Ԉ ‗ĿȂ
Ȑ105ȑԈ Ҭ Ḡ ԍᴂ

Ԉ қ ӊ ѿԈ ‗ ׆̆ ᾧ₮ қ ѿԈ

Ȃ ѿ֓ ̆ Ҍ Ҍ ₮ Ȃ

2004 ȇҬ ĺ ῌ Ȉ̆ ῤ ֜Ԉ ľ ֜ Ԉ ∞‗ᵬ₮╠

׆ ῤ ᴆĿ ᴆҊ ץ ᴂ Ȃ2004 ȇҬ ĺ ֒ Ȉ

ѿ ᵌ ̆ ‗ᵬ₮ӊ╠ ᴆ̆ ᴪ ᴆ ֜

ᴂ ≠Ȃ 

ȇҬ ĺқ Ȉ 14 5 1 ԍ ѿ ľ̔ ѿԈ ֜

ῤ ’Ҋ̆ ‗Ҋ ׆╠ ῤ ̆ ῒ ֜

Ԉ ‗ ȂĿ қ ῤ ׅ ῤ ̆ ᾛ ῀

                                                        
Ȑ103ȑȇҬ ĺқ Ȉ 14 6 ̂b̃ Ȃ 

Ȑ104ȑȇҬ ĺқ Ȉ 14 6 ̂b̃ Ȃ 

Ȑ105ȑȇҬ ĺқ Ȉ 14 7 Ȃ 
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ᴂ ȂȇҬ ĺқ Ȉ ֜Ḡ Ḃץ ᴂ Ȃ

ᴂ ‗Ԉ ̆ ץ̆ ꜛ ‗ҍқ Ԉ Ȃ

҉ ԅ ף ̆ל ⁞ ҍ̆ҹ

⇔ ≠ғ ᴂ ≠Ȃ ֜Ḡ Ԉ ‗ ӊ

ѿҩ ȂȇҬ ĺқ Ȉ ԅľ ֜Ḡ Ŀѿ ̆ῒľҌ ҹḂ≠ѿ Ԉ ‗

ѿ ֜֜ ĿȂ
Ȑ106ȑ └ ᶏ ֜Ḡ ̆

ᴂ ̆ ԅ Ḥ Ȃ ҌῬ ᶭ ῒ

̆ ᾧԅ ӊ ‖ Ȃ 

ӊ̆ Ҭ қ ᶏľ ĿҊ ≠ қ Ҭ

ѿҩң Ȃ ᾢ̆ қ ̆Ԉ қ ῤ

Ȃῒ ̆ ᴂ ץ ֜ ӊ 3 ҩ Ȃ қ

ῤ ֜ ̆↕ᴂ ׅ ῤ ’Ҋ

Ȃ 

ȇҬ Ȉ 15 7 ľ̆ᶭ ᵬ₮ ᴋᵥ‗ Ҍ

Ԉ Ԉ ֜ ҈ ᴂ ĿȂ ѿ Ԋ ҉ ҌῬ ↕̆

ῤ Ҍΐ Ȃ 

Ằ וֹ  

Ҭ ҍ Һ ԍ̆ ԍ Ԉ ‗

Ҭᵬ₮ ̆↕ Ῥ ꜚῒזԈ ‗ Ȃ Ҭ ѿ ⱴץ

Ȃқ ץ Ҍ Ԉ ‗ Ҭ ̆ ᾧ ῀ Ȃ

̆ᶏ Ӟ Ḡԅ ז ̆ ѿ ‗ ӥ

ῒז Ȃ 

ԍľ Ҭ Ŀ
Ȑ107ȑ̆ ᴂ ⱳ ̆

ғҌᾛ Ԉ Ȃ
Ȑ108ȑ ̆ ᴂ Ҭ Ԉ

ҍқ ῤ Ԉ ̂ Ԋ ң №̃
Ȑ109ȑ̆ Ԋ ӊ

Ȃ
Ȑ110ȑ ԍ ľ҈ ᴍĿ ̆ ᶛ Ȃᶛ ̆LG

̀E Enron ԅȇ ĺ ȈҬ ̆Ҍ қ ₮ᴂ

                                                        
Ȑ106ȑȇҬ ĺқ Ȉ 14 8 Ȃ 

Ȑ107ȑ Campbell McLachlan, Laurence Shore and Matthew Weiniger, INTERNATIONAL INVESTMENT ARBITRATION: SUBSTANTIVE PRINCIPLES 

para 4.75 (New York: Oxford University Press). 

Ȑ108ȑ Maffezini v. Spain, ICSID Case No. ARB/97/7, Jurisdiction Award. 

Ȑ109ȑ Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, Decision on Jurisdiction of Dec. 8, 2003, para 90. 

Ȑ110ȑ Gami Investments v. The Government of the United Mexican States, UNCITRAL Final Award of Nov. 15, 2004, para 37. 
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̆ ֓ қ Ὲ Ҭץ ᴍ Ȃ
Ȑ111ȑ 

Ҭ ȂȇҬ ĺ Ȉ̂ 1984̃

̆ ῤ ᴂ ԋ Ҭ ѿ ễ Ԉ Ȃ ԍ ҹ

ᶫ Ԉ ‗ ̆ Ӟ Ȃ 

ȇҬ ĺ ȈḠ ̆ ľṛ Ԉ ֜

̆ Ӈҍ ᴂ ῏ ↕ҌῬ ĿȂ
Ȑ112ȑȇҬ ĺ Ȉ

8 3 ̆ Ԉ ֜ ҳ ᴂ ̆

ľ ĿȂ 

ᶏ ̆ ԅқ ’Ҋ̆ ף

ׅ Ԉ ֜ ICSID Ғ ᴂ ȂȇҬ ĺḇ Ȉ

Ḡ Ȃ
Ȑ113ȑ № ẁ ԍ Ḡ ̆ ᾛ

ῤ 3 ҩ ᴂ Ȃ
Ȑ114ȑ ᶛ ȇҬ ĺ ῌ Ȉ

̆ ᶏԈ ֜⌠ ῤ ̆Ӟᾛ ľ ‗ᵬ₮╠̆ ׆ ῤ

Ŀ ᴆҊ Ԉ Ῥ ֜ᴂ Ȃ
Ȑ115ȑ ѿ ᵌԍȇ ȈҬ ӈⱵ̆

ᴂ ӊ╠ ӥ ̆ ≠Ȃ

ȇҬ ĺ Ȉ ̆ᵖ ̆ ⌠ ᴑҙ

’Ҋ̆ ץ Ԉ ֜ᴂ Ȃ
Ȑ116ȑ ҹ ⱴ

└ӈⱵ̆ қ ᴨᾢԍ ᴂ Ȃ 

ȇҬ ĺⱴ Ȉ Ҭ ῤ ≢ Ȃ ₮Ҭ

4 ҩ ̆ ҹԈ ׅ ̆ Ҍ ̆↕

ῒ ֜ᴂ Ȃ ӊ̆ Ҍ ֜ᴂ Ȃᵖ ̆

Ҭ Ҭ ӈⱵ ῏ ֽ̆ ᵬ₮∞‗╠

’Ҋ̆ ֜ᴂ Ȃ ᴑҙ ⱴ ≠

ᴂ ̆ ꜚ ᶭ ᴋѿ ᴋᵥ

                                                        
Ȑ111ȑ LG&E Energy Corp., LG&E Capital Corp. and LG&E International, Inc. v. Argentine Republic, ICSID Case No. ARB/01/1, Decision 

on Jurisdiction of Apr. 30, 2004, para 76; Enron Corporation and Ponderosa Assets, L.P. v. The Argentine Republic, ICSID Case No. ARB/01/3, 

Decision on Jurisdiction of Jan. 14, 2004, para 95. 

Ȑ112ȑȇҬ ĺ Ȉ 10 2 ȁȇҬ ĺ Ȉ 9 3 ȁȇҬ ĺ ֒ Ȉ

10 4 Ȃ 

Ȑ113ȑȇҬ ĺḇ ӥȈ̂ 2006̃ 9 Ȃ 

Ȑ114ȑȇҬ ĺ ᾥ Ȉ
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ԍ ף ICSID Ȃ
Ȑ125ȑ 

ᴪ ‗ ľ Ŀ ֣̆ ҈

Ҭ ҹ ≠ Ԉ ‗ └Ȃ ̆2004 ȇⱴ Ȉ 4 ľ

Ŀ ԍԈ ‗ └ȂȇҬ ĺⱴ Ȉ 5 3 ̆

ľҌ ԍ ῒז Ҭ Ԉ ‗ └ĿȂѿ֓Ҭ ҩ

ȂȇҬ ĺ ῌ Ȉ 139 2 ľ̆ҹ ѿ ̆ ӈⱵҌ

ԇ ѿ ῤ ץ Ԉ ‗ ĿȂἝ ↕

Ԉ ‗ Ҭ Ӟ₮ ȇҬ ĺқ ȈҬ ľ̆ҹ ѿ ̆ ӈⱵҌ

ԇ ѿ ῤ ץ Ԉ ‗ ĿȂ
Ȑ126ȑ №ҍѿ

∞ᶛ ѿ ̆ ľ ԍ Ԋֲ ῒז Ҭ ᴂ

Ŀ̆ Ḃץ זῒ׆ Ҭ Ҭ Ȃ
Ȑ127ȑ 

二、仲裁条款自由化转向的内在动因和法理逻辑 

Ҭ ̆ ⌠ῒ

̆ ꜚ ԅ ҩ Ȃ ̆Ҭ ῐ

1/3Ȃҍ ̆Ҭ Ҍ ӞҌ └̆ᵖӞѿ Ҍ

꞉ Ȃ20 ҕ 90 Ҭ̆∆ף Ҍ ̂ 1 Ȃ̃ 20

ҕ 90 ף ̆ҹԅ ᵞ ץ̆ Ḡ ῒז Ҭ ̆Ҭ

̆ ꜚ ꜚȂҬ ԍ 1998 ₮ľ ₮ Ŀ
Ȑ128ȑ̆ ԅ

̆⌠ 2010 50 ҩΐ ῃ Ԉⱬ ľҬ  ´Ŀ̆ ץ Ҭ ᴑҙ

Ȃ
Ȑ129ȑ ԍҬ Ữ ȁҌ └ȁҬ ᴑҙ ῃ

ץ Ҭ ҹᴑҙҍ ῀ ľ Ŀ ᵬ
Ȑ130ȑ̆ ץ  

                                                        
Ȑ125ȑ Id. 

Ȑ126ȑȇҬ ĺқ Ȉ 5 4 Ȃ 

Ȑ127ȑ Plama Consortium Ltd. v. Bulgaria, Decision on Jurisdiction of Feb. 8, 2005, paras 183, 200, and 218; Salini Costruttori S.p.A and 

Italstrade S.p.A. v. The Hashemite Kingdom of Jordan, Decision on Jurisdiction of Nov. 15, 2004, paras 102; Vladimir Berschader and Moise 

Berschader v. The Russian Federation, Award of Apr. 21, 2006, paras. 159 − 208; Telenor Mobile Communications A.S. v. The Republic of 

Hungary, Award of Sep. 13, 2006, paras. 81. 

Ȑ128ȑ ľ ₮ Ŀ Ҭ῍Ҭ 1998 ₮ Ȃ2001 ̆ ѿ ῀ȇ ᴪ ҩԓ ⅞ȈȂ

Ҭ῍Ҭ ȇ῏ԍ ᴪҺӈ ᵣ└ ‗ ȈҬ ԅ ѿ ȂSee http://news.xinhuanet.com/newscenter/ 

2003 − 10/21/content_1135402.htm (last visited Apr. 4, 2020). 

Ȑ129ȑ Florencia Jubany & Daniel Poon, Recent Chinese Engagement in Latin America and the Caribbean: A Canadian Perspective (Mar. 

2006), Canadian Foundation for the Americas Research Report, http://www.focal.ca/pdf/china_latam.pdf (last visited Apr. 4, 2020). 

Ȑ130ȑ Peter J. Buckley, Jeremy L. Clegg, Adam R. Cross, Hinrich Voss, Mark Rhodes & Ping Zheng, Explaining China’s Outward FDI: An 

Institutional Perspective, in Karl P. Sauvant, Kristin Mendoza and Ince Irmak (eds.), THE RISE OF TRANSNATIONAL CORPORATIONS FROM 

EMERGING MARKETS: THREAT OR OPPORTUNITY? 104 − 157 (Cheltenham: Edward Elgar Publishing Ltd. 2008) . 
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图 1  中国对外投资的增长
〔131〕

（1990 − 2017）（单位：亿美元） 

ᴪ
Ȑ132ȑ̆Ҭ ᴑҙ ҹῃ Һ ⱬ Ȃ2004 Ⱶ

̆ ץӊף̆└ └Ȃ
Ȑ133ȑ ֓ҽ ≠ Ḇ ԅ 2005 ᴍ

Ҭ Ȃ
Ȑ134ȑ 

ᵄ Ҭ ᴑҙ ῃ Ҭ ̆Ҭ Ӟ ̆

ⱴᶷ ԍ ᵬḠ Ҭ ΐȂҬ ҍ

֞ ⱴ Ḡ Ҭ Ὲ ҍ ꜚȂ

Ҭ Ӟ ̔Ҭ ̆

                                                        
Ȑ131ȑ Ҭ Ⱶ └Ȃhttp://hzs.mofcom.gov.cn/accessory/200811/1226887378673.pdf; http://fec.mofcom.gov.cn/ 

tjzl/jwtz/542706.shtml; http://sousuo.mofcom.gov.cn/query/queryDetail.jsp?articleid=20100106748083&query=%E5%AF%B9%E5%A4%96%E 

7%9B%B 4%E6%8E%A5%E6%8A%95%E8%B5%84(last visited Apr. 4, 2020). 

Ȑ132ȑ ⌠ 2008 ̆Ҭ ⌠ 1 839 ַ ᾝ̆2009 ⌠ 1 500 ַ ᾝ̆ ҍҬ ̆

҉ ѿ ȂSee http://www.chinadaily.com.cn/china/2009 − 09/08/content_8668835.htm; http://seekingalpha.com.article/163596(last 

visited Apr. 4, 2020). Also see Daniel H. Rosen & Thilo Hanemann, China’s Changing Outbound Foreign Direct Investment Profile: Drivers and 

Policy Implication, (2009) Peterson Institute of International Economics Policy Brief No.: PB09 − 14, http://www.ciaonet.org/pbei/iie/0017250/f_ 

0017250_14753.pdf (last visited Apr. 4, 2020). ҍ ᴪ ̆ Ҭ ᶛ ⱴ⌠ 14˿̆ Ҭ

ῒҬ 10%ȂSee UNCTAD’s FDI Online Database.  

Ȑ133ȑ The Decision of the State Council on Reforming the Investment System, Parts II and III, http://news.xinhuanet.com/zhengfu/ 

2004 − 07/26/content_1648074.htm (last visited Apr. 4, 2020). 

Ȑ134ȑ ҉̆Ҭ Ữ 2004 2005 ԅ ̆№≢ ⌠ 6 090 ַ ᾝ 8 180 ַ ᾝ̆ ԅҬ

ľ ₮ Ŀ ȂSee China’s Forex Reserve Overtakes the Total Amount of G7 Countries, http://news.163.com/08/0603/02/4DFRH5E0000 

1234J.html (last visited Apr. 4, 2020). 
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Ҭ Ȃ ҍ Ҁ ѿ ̆ ף ̆ ҹҬ ᴩᵄ

Ȃ
Ȑ135ȑ ̂ 2 ̃̆ Һ Ҭ ̆ ≢ ̆ᵬ

ҹҬ Һ ̆ Ȃ 

 
 

 

图 2  中国与贸易伙伴之间的双边投资协定的数量增长
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∞Ȃ
Ȑ139ȑ ԅҬ ף ҍ ῏
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ȈҬ ₮ Ȃ ֲ Һӈ ῤ ̆ ף Donald R. Shea

                                                        
Ȑ146ȑ 2004 ȇⱴ Ȉ 13 1 ȁ2004 ȇ Ȉ 5 1 ȁ2005 ȇ

Ȉ 5 1 Ȃ 

Ȑ147ȑ Jose E. Alvarez, The Return of the State, 20(2) MINN J INT’L LAW 223 − 264(2011) . 

Ȑ148ȑ ᴯ ȇ̔ ῃ Ҋ ᵣ ĺĺץԋ ľѿ ѿ Ŀҹף └ Һ

ӈȈ̆ȇ ף Ȉ2018 1 ̆ 32 Ȃ 



经贸法律评论 2020 年第 3 期 

70 

ҹ Һӈ ԍ ľҌ ῤ ῤ ңҩ ĿȂ
Ȑ149ȑ ῤ

ῒ ҹ҈ҩ ̆ ľ ‰Ŀȁ ז ῤ ץ ľ ֜Ḡ ĿȂ
Ȑ150ȑ

╠̆ᵬҹ ‰ ז ῤ ҍľ ֜Ḡ Ŀ ԍ ᵣ ‰ ľ

‰ĿȂ Һӈᾢ ҍ ̆Һ ľץ Ŀ ₮



投资者—东道国争端解决条款的自由化嬗变和中国的路径 

71 

̆ ICSID ̆ᶏ ֓ ԍ ̆ט └ ̕

ѿ ̆ICSID ᴂ └ ᴆ Ӟ ₮ԅ ᴂ └ ῤ ̆

ᴂ ‗Ҍѿ ȁ ‗ҌῈ ₯Ȃ ֓ Һӈ ľ ĿȂ
Ȑ153ȑ

≠ ֒ȁ ῤ ICSID ӥ ֜ ̆ ₮ ICSIDȂ

ᵀҬ̆ ᴋ ₮ ľ̆ ⱬԍ └ ≠̆ᶏ ҹḠ Ὲ῍ ῃ Ὲ῍

≠ ѿ֓ └ ⌠ ᾧĿȂ
Ȑ154ȑ ᴪ֞ ICSID └Ҭ └

Ῥ Ȃ2004 ȇⱴ ȈҬ ⱴԅ ᶛ ̆ қ ҹԅ ẫ ȁ

ῃȁ ȁ Ḥ ȁ Ḡ ȁ Ḡ Ὲ῍≠ ῏ ̆Ҍ ԍ

ľץ Ŀ ֜ ᴂ Ȃ ֓ ԅ

Ȃ Һӈ ľ ĿҌ ѿҩ ̆ ҕ ̆

≢ ᴂ ┴ ѿ №Ȃ
Ȑ155ȑᵖ ῒľ Ŀ ᶷ Ҍ

ԍ Ȃ Һӈ ↓ ֜Ḡ ҍ ֜̆ Һӈ ↕

ᴂ қ Һ └ ᷅ Ȃ
Ȑ156ȑ Һӈ ľ Ŀ Ԉ

‗ └Ҭ қ └ ȂȇҬ ĺⱴ Ȉ ԅ ᶛ

Ȃ Ԉ ֜ ᴂ ľץ Ŀᵬҹ ̆ ᾢ

֜ Ԉ ⱵҺ ̆ ᵬ₮῍ ‗

Ȃ ‗ ӥ ̆ ICSID ΐ ⱬȂ Ԉ ⱵҺ

ῤ ᵬ₮῍ ‗ ̆↕ᴋѿ 30 ῤ̆ Ԉ ֜ ľ

ᴂ Ŀ ‗̆ ̆Ҍ ңץ ‗Ȃľ ᴂ Ŀ ᵬ₮

ICSID ΐ ⱬȂ ̆ ľ Ŀᶛ ҉ ȇ̆Ҭ ĺⱴ

Ȉ ⱴ қ ȁ Һ Ȃ ף ῃ Ҋ̆ Һ

ӈᵬҹѿ ῏ ῃ Ҍ ⱬ
Ȑ157ȑ̆ ֓ ̆ ≢

ȁ Ḡ ῃҬ Ȃ
Ȑ158ȑ׆ ₮ ̆ ₃

                                                        
Ȑ153ȑ Ҽ ȇ̔Ῥ Һӈ ĺĺ ĺ Ԉ ‗ Ȉ̆ȇ ף Ȉ2014 1 ̆ 121 − 135 Ȃ 

Ȑ154ȑ Pennsylvania Fair Trade Coalition, 2008 Presidential Candidate Questionnaire, Apr. 2, 2008, at 5. 

Ȑ155ȑ ȇ̔ Һӈ ľ ֙ĿҍľῬ Ŀĺĺ ῒ Ȉ̆ȇ

℮Ȉ2006 1 ̆ 183 − 206 Ȃ 

Ȑ156ȑ Ҽ ȇ̔Ῥ Һӈ ĺĺ ĺ Ԉ ‗ Ȉ̆ȇ ף Ȉ2014 1 ̆ 121 − 135 Ȃ 

Ȑ157ȑ Gus Van Harten and Martin Loughlin, Investment Treaty Arbitration as a Species of Global Administrative Law, 17(1) EUR. J. INT’L L. 

121(2006); Rudolf Dolzer, The Impact of International Investment Treaties on Domestic Administrative Law, 37 N.Y.U. J. INT’L. L. & POL. 953, 971(2005) . 

Ȑ158ȑ ῏ԍ ꜜⱬ̆ Chris Giles and Tony Barber,UK Bank Chief Calls for G20 Change, FINANCIAL 

TIMES, Jan. 20, 2010, at 6̂ ̆ ῌ ľ Ŀ ҹ Ԋ ̆ G20 ῃ

Ҭ ᵬ ̃̕ Chris Giles, Banks Warn of Need for Unity on Regulation, FINANCIAL TIMES, Jan. 27, 2010, at 2̂ ̆ҕ ҉

20 ӊ ȁ ꜚ ȁᴪ ‰ ↕ ̆ Ҍ Ⱶ

ꜚ Ȃ̃ 



经贸法律评论 2020 年第 3 期 

72 

₮ Һӈȁ Һӈ Ḡ Һӈ ̆ᶏ ᵣ ҳ Ȃѿ֓

׆ ᾢ ҉ ̆ ₮ ĺқ Ԉ ‗ └Ȃѿ֓ Ҭ

ῐ Ӟ ₮ȇ Ὲ Ȉ ∞Ҭ ĺқ Ԉ ‗

̆ ῤ ᵣ Ȃ ῃ ꜚ̆ Һӈ ⌠ Һӈ Һ

ӈ̂ Һӈ̃ ᷅ ̆ Һӈҍ Ḵ Ӟל ⌠╝ Ȃ ץ ̆

ל ᴪ ׂ ѿ ῤ  Ȃ‏

 

Liberal Evolution of ISDS Mechanisms in  
Chinese BITs and China’s Path 

ĺAn Investigation of ISDS Clauses in Chinese BITs 

SHEN Wei 

 

Abstract: ISDS mechanisms have been in the spotlight in recent years. The inconsistency and 

ineffectiveness of investment arbitral awards have brought a legitimacy crisis not only to 

investment arbitration and BITs but also to the international investment law regime as a whole. 

Against this background, the key purpose of this article is to thoroughly review the key 

compoenents in ISDS clauses in Chinese BITs, which have indicated a strong liberalizing trend. 

While it took China roughly four decades to switch its conservative stance in ISDS and BITs to a 

liberal one, this change of stance also has an underlying logic. 
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